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LETTER OF TRANSMITTAL

To His Excellency
The Honorable Earl Ray Tomblin
Acting Governor of West Virginia

Sir:
In conformity with the requirements of section tiyefive of the Court of Claims law,
approved March eleventh, one thousand nine hurgixggseven, | have the honor to

transmit herewith the report of the Court of Claifmsthe period from July one, two

thousand nine to June thirty, two thousand eleven.

Respectiully,

y p 4 / / /
/] /Y (/ Nl
f U e ol Y/i7 V / /’
8,127 s i1/ 10

Cheryle M. Hall,
Clerk
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Cases Submitted and Determined
in the Court of Claims of the
State of West Virginia

* OPINION ISSUED JUNE 4, 1997

VENNORIA L. FERRELL, Administratrix of the Estatd Boger Billy Ferrell,
deceased
VS.
DIVISION OF HIGHWAYS
(CC-92-138)

Greg Lord, Attorney at law, for claimant,
Andrew F. Tarr, Attorney daw, for respondent.

BAKER, JUDGE:

Claimant Vennoria Ferrell seeks an award for ddathefits, alleging that
respondent Division of Highways negligently maintad the berm area on Big Harts
Creek Road, Lincoln County Route 19, thereby rasyih the death of her son.

On December 10,1991, decedent Roger Billy Fereéllyears of age, was
driving a 1984 Ford Ranger truck westbound on Baytsl Creek Roath Lincoln
County, when, for reasons unknown, he ran off thehnedge of the roadway on the
right side of the roadMr. Ferrells vehicle continued to travel approximately 15@ fee
along the berm on north edge of the road, thersebback to the south side where it
went over an embankment and overturned onto theepgsr side. Mr. Ferrell was
thrown from the vehicle and pinned beneath thektride died of compression asphyxia,
according to the Medical Examiner's office.

It is not clear why Mr. Ferrell's truck initialleft the pavement. The weather
was clear; the paved road was dry, narrow and witidig the claimant's position that
the berm was approximately eight to ten inches daeg that when Mr. Ferrell's truck
dropped off the pavement the depth of the bermezhim to lose control of his
vehicle. When Mr. Ferrell tried to guide his trugick onto the pavement, the truck
veered sharply to the left, crossed the road andt weer the embankment. Claimant
asserts that respondent was negligent for faitnignprove the ditch and berm on the
north side of the road . Respondent asserts tlta@ssive speed and decedent's own
negligence in running off the road and failingegain control of his vehicle were equal

* This opinion was inadvertently omitted at the tiofigoublication of Volume 20 of
theReport of the Court of Claims.
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to or greater than any negligence by respondent.

There is little doubt that the berm on this sectibnoad was unusually deep
Claimant's witness Curtis Adams, a former policigcef, testified that about a week
after the accidenhe and the decedent's father measured the berih depetween
eight and ten inches. The police report and exibiicate that the truck left severe
scrapes along north end of the pavement, apparehitye the chassis of the truck
grounded on the road.

Investigating State Trooper D.L. Kidd testifiedtthdoere the truck re-entered
the road, the berm was only two or three inchep.de®oper Kidd stated that at the
point where the vehicle re-entered the roadwayt, tthe decedent had already lost
control. It was his opinion that the decedent heehdriving too fast to maintain control
of his vehicle on this stretch of road, but he doobt estimate how fast in fact the
decedent was drivingKidd, 77-78 88, 177-179). The posted speed limit was 35 miles
per hour.

Respondent's maintenance records indicate thdashéme respondent had
performed any specific berm maintenance on thigseof Big Harts Creek Road prior
to the accident was in April 1989. The record atslicates that this section of road was
resurfaced on or about August 27, 1991, and ttstoredent graded and filled in the
berm shortly after the accident.

This Court is aware of the fiscal and manpower tramsts under which
respondent operates. Lincoln County maintenancersigor Larry Pauley testified that
Big Harts Creek Road is a secondary road; tha¢ thier approximately 650 miles of dirt
and paved roads in Lincoln County; and, that digénand berm washouts along these
roads are a persistent problem. (Pauley, 196-19i@jntenance crew leader Bill
Topping testified that he had noticed a deep bertine road on or about December 4,
1991, while engaged in related drainage work, hatlierm and shoulder maintenance
was needed generally along many Lincoln Countysoébpping, 230-232).

The Court has held that there is a lower standéichiee and maintenance
required for berm and shoulder areas than for eztyutraveled portions of a public
road. InWhiteley vs. Division ofHighwaydnpublished opinionissued January 6, 1993,
(CC-90335), we declined to find the respondentigegt in a case very similar to the
present case. M/hiteleythe claimant's vehicle traveled off the paved sectinto the
shoulder. When he tried to steer back on the rbmdyehicle "tripped” on a berm
approximately five inches deep and flipped ovesulting in his injury. We stated that
berm drop-offs of four to five inches are not uralsim West Virginia and that the
claimant's own negligence in failing to maintairs kiehicle on the road precluded
recovery.

The Court finds the reasoning in Whiteley to bespasive in the present case.
There is no evidence that Mr. Ferrell was forcetbahe shoulder because of an
emergency, such as an oncoming vehicle or sucéfasti/e pavement in his lane. The
testimony and police report establish that Mr. Eésrexcessive speed and failure to
maintain control were significant contributing facg to this accident. Accordingly, the
Court is of opinion to and does deny this claim.

Claim disallowed.

* This opinion was inadvertently omitted at the tiofigoublication of Volume 20 of
theReport of the Court of Claims.
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* OPINION ISSUED FEBRUARY 7, 1995

DELORIS ANN SHRADER, ADMINISTRATRIX OF THE ESTATE
OF ANGELA SHRADER, DECEASED
VS.
DIVISION OF HIGHWAYS
(CC-92-97)

Derrick W. Lefler, Attorney at Law, for claimant.
Andrew F. Tarr, Attorney at Law, for respondent.

BAKER, JUDGE:

Claimant, Mrs. Deloris Shrader, brought this actieithe administratrix of the
estate of her daughter, Angela Shrader, who diad accident on December 23, 1989,
in Mercer County. Claimant alleges that respondeitision of Highways, failed to
maintain the guardrail along Bull Tail Hollow Roalso known as W.Va. Secondary
Route 25/31, near Bluefield, West Virginia. Clairheontends that the guardrail erected
was inadequate for-the purpose for which it wasterk and, as a result of the failure
of the guardrail to serve its purpose, Ms. Shrémiher life. Claimant further contends
that the road in question may have been exceedioglat the time of the accident
which was a contributing factor although there wetteer factors involved. Damages
are alleged to be in excess of the recovery redelye claimant from automobile
insurance which was $200,000.00.

Respondent contends that the guardrail was maadaimoperly and the sole
cause of the accident was the improper drivingherprt of the operator of the vehicle
on December 23, 1989. Further, respondent had ticertbat there was any problem
with the guardrail and/or the road. Respondentaraid that the weather conditions on
this particular night were very cold, and resporidiaa attempted to keep the road clear
of snow and ice.

The evidence adduced at the hearing of this clairivay 19 and 20, 1994,
established that Angela Shrader along with hendfj&isa Hardy, had decided to leave
her home at approximately 2:30 a.m. to 3:00 a.nbecember 23, 1989, unbeknownst
to her parents and without their permission. This giere spending the night together
as is the custom for many fifteen year olds. They teceived a telephone call from a
boy who had invited them to go to a party. It waseatremely cold evening. They
crawled out of a window at the Shrader residendga@ined several boys in a 1980 Jeep
CJ5. At this time there were six boys in the Jeepthey proceeded to a woman's home
for the party. Upon leaving the party, Angela amshlgot back into the Jeep with four
of the boys and they drove around the Bluefieldhaf@eorge Michael Harvey was
driving the Jeep. It was a bitter cold night witheanperature of approximately 23
degrees below zero on a Fahrenheit scale. Mr. hadvaeve the Jeep on Bu" Tall
Ho"ow Road to an area airport where Robert Whittaken took over the driving

* This opinion was inadvertently omitted at the tiofigoublication of Volume 20 of
theReport of the Court of Claims.
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responsibilities. The testimony of Lisa Hardy iatthe was driving too fast and his
manner of driving scared her. Mr. Harvey testifiethe contrary as to both his manner
of driving on this evening and that of Mr. Whittakéut he did not remember many
circumstances about the accident with any cldrtany event, as Mr. Whittaker drove
back on Bull Tail Hollow Road, he apparently loshtrol of the Jeep. It rolled over,

leaving the paved surface of the road, and intesarmvoir adjacent to the road . The
reservoir was covered with ice, but the Jeep btbksugh the ice, landing on its tires
in the water. lisa Hardy and the four boys wadeshtore, but they were unable to find
Angela Shrader. She was found several hours latbeiwater where she evidently got
trapped under the ice and drowned as a resulifrmgic accident.

On the night of the accident, the guardrail podia@ent to Bull Tail Hollow
Road were pushed over and the cables were tore foos the posts. According to
Deputy Gills, the guardrail was about eight feefrirthe edge of the roadway. The Jeep
was in the water approximately 30 feet from thedrearface, but it was 67 feet from
where the it left the roadway when the accidentestia It was his opinion that the Jeep
was being driven in a reckless manner and tooféashe roadway conditions at the
time of the accident. Deputy Charles Smothers whse wlso at the accident scene
testified that there were no tire marks leadingnftbe guardrail to or on the surface of
the ice. It was his opinion that the Jeep waseéraihand landed on the ice covering the
reservoir where it submerged.

According to the investigating officer, Deputy Ma#l Gills of the Mercer
County Sheriffs Office, the driver of the Jeep did have an operator's license and the
Jeep had been stolen by the boys prior to thettimyepicked up Lisa Hardy and Angela
Shrader. The record does not reveal who actuallg she Jeep. Neither of the girls
knew that the Jeep was a stolen vehicle. Mr. Wiettavas charged in this accident and
he pleaded guilty to reckless driving and operatingehicle without an operator's
license. He served a sentence in the Mercer Caaiitpased upon the guilty plea.

The guardrail system in place on Bull Tail Hollowdl on December 23,
1989, was a post and cable system. The systemstemsif wooden posts (generally
locust posts) with two steel cables running throtighposts. Although this is an old
system for guardrails, it is still prevalent in W&4rginia. It has been replaced by the
W-beam or steel guardrails when new guardrailsirsstalled or old guardrails are
replaced. The reservoir was constructed in the '$36@l the post and cable guardrail
system was put in place at that time. The accidaumsed damage to three to four joints
of the system and these were replaced with steehlgeiardrails which is the customary
procedure. Inspections of guardrails in Mercer Gpwere made visually from the road
by respondent's employees. There had not beencanglaints made to respondent's
employees in Mercer County about the guardrailBolh Tail Hollow Road. Charles
Raymond Lewis, Il, a planning research engineer risspondent in the traffic
engineering division, testified that from his obhsgtions of the photographs of the
accident scene, the wooden post came out of thendroather than breaking and the
wood did not appear to be rotten.

Stephen Chewning, an expert in traffic safety,ifiedtthat he was able to
observe the guardrails which had been in placegaRuil Tail Hollow Road from
photographs taken some two weeks after the acciblentisited the accident scene in
1992 and observed the new guardrail system. Hisrteisy as to the wooden post and
cable system in place on the night of the accidastbased upon pure conjecture as he
had only the benefit of photographs without actieeslervations of the guardrail. He was
of the opinion that the Jeep should have beendefleand decelerated on down the
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guardrail. It should not have gone into the laktkéfguardrail was functioning properly.

Thus, the guardrail, in his opinion, was a contiiligicause of the accident. He stated
that factoring in the inexperience of the drivéae icy roads, the overloading of the

Jeep, "after all that had occurred, if the guatdradl been sufficient, there still may

have been a crash in the guardrail, the vehiclelragg spun back out into the road, but
the vehicle would not have gone through the gudrdrna into the lake...."

The law in the State of West Virginia has been aglihé¢o by this Court
consistently and that is that respondent may liebdd for defective conditions on its
roads only where it has been established thaegpmondent knew or should have known
of the defective condition and had a reasonable timwhich to take corrective action.
This principle as enunciated by the West Virginigpt&me Court of Appeals is that the
State is neither an insurer nor guarantor of tHetgaof persons traveling on its
highways.Adkins v. Sims, 130 W V845, 46S.E.2d81 (1947). For the respondent to
be held, liable" for damage caused by a defettdndad, it must have had either actual
or constructive notice of the defect and a reasentime to take corrective action.
Chapman v. Division of Highways6 Ct.Cl. 103(1986). Although the instant claim is
a case of first impression for the Court, the pplec established extends to the
maintenance of guardrails, and, thus, is applicable

After having carefully reviewed the testimony, pdsal briefs, closing
arguments, and photographic exhibits in this claime, Court is of the opinion that
respondent was not negligent in its maintenantieeofivooden post and cable guardrail
system adjacent to Bull Tail Hollow Road at thergcef this accident. The testimony
and description of the accident scene by DeputytBens substantiates the fact that the
Jeep may have been airborne from the edge of #tktothe reservoir where it landed.
In that instance the condition of the guardrail lddoe a moot issue. The Court also is
of the opinion that there were many circumstanegsanding this accident which
would have made a recovery by the claimant difficGlaimant's decedent and Lisa
Hardy must be held to be responsible for their aations. Although the Court is not
unmindful of the tragedy which has occurred to ¢t@mant as the mother of the
decedent, the Court must base its decisions upofatits and the law as it relates to
each claim.

Accordingly, the Court is of the opinion to and dakeny this claim.

Claim disallowed.

* OPINION ISSUED FEBRUARY 7, 1995

GERALD W. SHAW, INDIVIDUALLY AND AS ADMINISTRATOR
OF THE ESTATE OF YONG CHA SHAW
VS.
DIVISION OF HIGHWAYS
(CC-92-156)

Jotln W. Cooper and Matthew H. Fair, Attorneys at_for claimant.
Andrew F. Tarr and Cynthia Majestro, Attorneys awl,.for respondent.

* This opinion was inadvertently omitted at the tiofigoublication of Volume 21 of
the Report of the Court of Claims.
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WEBB, JUDGE:

Claimant Gerald W. Shaw brought this action as adator of the
estate of Yang Cha Shaw, his wife, and in his ogeltf for personal injuries. Claimant
and his wife were involved in a serious two-vehiakrident on June 3, 1990, in
Jefferson County. Claimant alleges that respondastnegligent in its maintenance of
the intersection of Leetown Road and Route 51 a tiere were inadequate signs or
other markings to warn the travelling public of tapsrequired at this particular
intersection. Claimant further alleges damageshm amount of$681,768.00 and
unliquidated damages for his pain and sufferinglltiegy from his personal injuries.
Claimant has made a recovery of $250,000.00 fgudrisonal injuries and $250,000.00
for his wife's estate from the driver of the otkiehicle in the accident.

Respondent owns and maintains Route 51 and Led®mad which is also
designated as Secondary Route 1 for respondempegrs.(The Court will use the
designation Leetown Road as this was the termiryalsgd by the witnesses during the
hearing) Respondent contends that the intersestibeetown Road and Route 51 was
maintained properly and adequately, and that tlexipiate and sole cause of the
accident was the action or inaction of the driviehe other vehicle in the accident when
the driver made a conscious decision to drive tinéointersection without stopping at
a stop sign which was placed in the proper manndregtown Road.

The evidence adduced at hearing of this claim are 28 and 29, 1994,
established that on June 3, 198@imant and his wifeY ong Cha Shaw whwas &so
referred to as Kim Shaw during the hearing, wereinyy in their 1990 Ford Ranger
crew cab pick-up truck to their home after haviegivto Winchester, Virginid hey
had exited Interstate 81 and they were proceedistipeund on Route 51 to obather
home locatedn a housing development two to three miles eastheflLed¢own
intersectionAs claimant drove through the intersection of R&@itand Leetown &d,

a 1985 Plymouth Horizon driven by Candy Lynn Jolmrsaime throulgtheintersection,
struck the pick-up truckand pushed it across Route 51 into the iparlot of a gas
station. The pick-up truck flipped onto its sideemrcontact occurred between the two
vehicles. As a result of this accideltm Shaw suffered injuries resulting inrteeath
and Gerald Shaw suffered sevgrermanent personaijuries

This accident wasnvestigated by two members of the Westgwia
Depariment of Public Safetyboth of whom testified at the hearing. Trooper 3a"a
Wolfe, Ill, the chief investigating officewas notified of the Shaw accident atBpm.
and arrived at the scene about fifteen minutes.l&tis investigaibn revealed that
claimantGerdd Shawwas proceeding east on Route 51 and that Candy Lgiinson
was driving southon the Leetown Road also known as Secondary Routeel. H
determined that Candy Lynn Johnson had faileddp st a stop sign located tae
norttiwest quadranof the intersection.After an invesgation by the office of the
prosecuting attornew citaton wasissued to MsJohnson for going through the stop
sign atthe intersection. Troopeéiolfe took a statement from Msohnsonat the
accident scendietestifiedthat shecould nofget stopped at the stop sign because there
was another vehicle behind her dstiewas more concerned about getting hit in the
rear end than slating through the intersecti.” Shewanted to get to the parkihgt so
she wouldhot get hit in theear-end and "wnfortunatelythe Shawehiclewascoming
up 51 when she made that maneuver'ddscribed théntersectionof Route 51 and
Leetown Road as follows

Well, it's an intersection that you had better pay attarit. The way
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| seeit is that roadway through there has spléed signs leadingip
to thatintersectionl feel thatif you'reobeying thespeedimit and
watching the other signs along the road warrtimat there's that
intersectiorup therethat you could stop for thattersection. beeno
problem with that. But if you are not paying attentto the signs that
are along the roadway, you could go through thigrgectionvery
easily That'show| would describe thahtersectionas well as othr
intersections in thatounty Thereis(sic) a lotof intersectbnsjust like
this one thatf you're notpaying attentionbecauseof the waytheroad
is laid out could shoot through seveliatersections irthatcounty.

Trooper Wolfe was farfiar with theroadsin Jefferson Countgnd he testiedthatthe
terrain was rolling and that thetersectionof Route51 and thd_eetovn Road was
typical for the area.

The second investigating officer, Sergeant Steplueker took measurements
at the scene of the accident and noted that theme wtop signs for north and
southbound traffic on the Leetown Road at thisrggetion and there were signs that
indicated stop ahead prior to reaching the inteicecHis investigation revealed that
there was no evidence that Candy Lynn Johnsonexppér brakes or skidded through
the intersection and in her statement she reldtatdshe actually drove through the
intersection or tried to accelerate when she savgltgawvould not be able to stop. It was
his opinion that "if you're driving the speed limit less and see the stop ahead sign,
there's adequate opportunity to be stopped befouergach thentersection"When
gueried about the general road conditionkeffersorCounty,he stated thahostof the
major routes in Jefferson County have the samedypaling terrain He testifiedthat
"There would be tens, if not hundredsf intersectionssimilar to this throughout
Jefferson County

The intersectiomt Leetown Road and Route 51 was désctin greatdetail
during the hearing, andh fact, the Court took a viewf the intersection prior to the
hearing of this claimThere were video tapes introdudecevidence foithe Court to
observesigns orthe Leetown Roads a driver approacheideintersecion with Route
51. The videos provided the Court with the opportutotpbserve the crest atdugh
nature of the approach and the additional signsiwgdrivers of the stop a/lead the
intersection (The view of the accident scene taken thg Court did not provide an
accurate portrayal of the scene as there was oggoinstructionby respondento
remove the hill at the approach to timersection.) Thevideo tapes weréaken
sometime after the date thieaccident andikewise donotdepict the scenexactlyas
it was on June 3, 199(However, the testimony and photographs takgnthe
investigating officers do provide the Court witlifsxient information to allow the Court
to formulate an opinion as to the adequacy of sijrikeintersection oRoute51 and
Leetown RoadA description of the intersection was providadughthe statements
of many of the witnesses at the hearifige terrain at thisitersection isiot unlikethat
at many of the intersections in the eastern parbadur StateA motorist travéng
southbound on Leetown Road encountef&l@Ahead sign appraimately270 feet
from theintersectiorwith Route 51. The sign was placed on the berth@foad and
it was located about two-thirds of the way up to tfesiof the hill. Amotorist would
thencrestthe hill and approach thatersection wherthere was thirty-inch stop sign
onthe northwest quadrant of the intersectibhe stop sign was ptaedby respondent
at this location in accordance with the provisiofshe Manual on Uniform Traffic
Control Devices Barry Warhoftig, a traffic engineer foespondentiestified that this
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particular intersection was signed in accordandgéhwhat manualwhich is used by
respndentin determining traffic control device$here was quite a bitf discussion
during thehearingas to the existence of a stop bar on the pavenfiémtedown Road
at theintersection but theCourthas determined that the photographstastimony of
Sergeant Tuckesubstantiate the finding that there was no stopibaawhite painted
or plastic lineon the pavement~urther Sgt Tucker testified thain his opinionthe
purposeof thestopbaris "just to give a person a guide as to whestdp Not so much
toindicate a stopr to mandate a stop but just a guide as to thikée you should stop
to helpthe flowof traffic."

The Court considered the location of the signstaedontour oftheland at
this particular intersectiotHowever the testimony of the driver of the vehicle which
struck the claimant's pick-up truck is an essemti@ment of this claimCandy Lynn
Johnson testified as to the accident with clear pretise memoryShe had just
graduated from high school on Jund 890,and shéhnadbeenvisiting with a friend at
his homeocatedbetweerKearneysvilleand Route 51 She was omerway from his
home to her home located near Charles Tde was alone in her automobifhe
was unfamiliar with the Leetown Roaét about one miléeforethe intersectionshe
noticed a womadriving behindheratwhatshe esmatedto be halfa car length She
was distracted by this vehicle and she did notlse&Stop Ahead" sign as she drove
up to the crest of the hill approaching the intetisa with Route 51As she crested the
hill, she saw théntersectiorand the stop sigrishethen made conscious desion to
go through théntersectiorto reach the parking lot dfie gasstation where sheould
stop her carShe testified that she wéafraid that if | slammedn the brakeghe lady
behind me would push the car and control my ergetie intersection wanted to be
in control sd decided''d, you know I'd better ganstead obe pushed The fact that
she saw the stop sign and made a conscious detis@nter the intersection without
first stopping is factual evidence that was giveacmweight by theCourt when
considemgits decision

Claimant's position is that the actions on the pétthedriver may bepart of
the cause of the aictent but the lack of what the claimant contendsniadequate
signage and/or flashing lights byespondentis also actionable negkencewhich
contributedto the accident David Malone, * civil engneer practicing as a forensic

'One of the rulings during the hearing involved éipplicaton of 23 USC 409 whih bared
certain evidence from being introduced and restrit¢tedtestimony of David Malon&he
Court ha previously applied this section of the United Sta€Code Testimony andvidence

in casesis limitedwhere studiesare made utter this setion of the Code to sugst changes to
highwClys and morepsecfically to traffi c signs and devices at intersectioffhie purpose of
this edion is toprotect highway dearimertsin all states from information in studies being
used in courtases agast thedepartments much as postaccidentalterations may not be used
to establish negligenc&he Court understals the purpse in protecting statesThere are
many situations that could be made saferlbyipg different sgns, tr8ffic signds, additional
devicesor changes to an intersectidtiowever, that des not mean that a highway
depatmert was negligent in its original placement of theftcafontrol devices at the time of
a particular accident. The Court holds that thidiea of the Code is applicable herein and
bars any additional testimony of David Malone aggpert because the testimony would be
based upon documents and evidence not admissitdkr 28 USC 409SeeRobertsorv.

Union PacificR. Co., 954 F 2d 1433(8th Cir. 1992 andGibson and Holcombv. Div. of
Highways, unpubthed opinion ofthe W/a, Court of Claims dated Felb, 1993, Claim Nos
CC-89-17a & b.
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engineer, tedied that The examined the intersection and phefoigs to determine the
placementof the sgns on the date of the adent. He referred to the Maruan
Uniform Traffic Control Devices and then indicated that he used the "green bmok"
policy manual or guide puished by AASHTO (American Association of State
Highway and Transportation OfficidldHis opinion was that the Route 51 and Leetown
Road intersection is not an open road conditiohpha of limited sight distance which
requires the consideration of the AASHTO guideliaesl not just the Manual on
Uniform Traffic Control Dewces He dso was of the opinion that the skew of the
intersedbn, the immediate loation the rdling nature of the terrajrand additionally,
the "thorowhly steep grade apprdang a sbp locatiori are central points in
considering an analysof the intersectian

The Court has given very serious thought to theeissn this clam as vell as
having reviewed all of the testimony and evideimmcthisclaim. The Court ecognizs
the tragedy which has befallen the claimant nog onthe loss of his beloved wifbut
also in the severe personal injuries which he sedfen this accident. However, the
Court must consider all of the evidence adduceheahearingResponderthad placed
a'Stop Ahead" sign on the hill approaching the intersetas prudent notificatioto
thetravelling public that a required stop was forthaograt theintersection of Route
51 and Leetown Road here was a stop sigm place orthe northwestjuadranbf the
intersection in the normal and proper place fohsusgn as well as Route 51 direction
signs Candy Lynn Johnson did not pay heedtlie "StopAhead" sign as shwas
distracted by the vehicle close behind.Adre standards providdyy AASHTOIn the
"greenbook” used by Mr Malonén his testimonywere considered byhim asthe
applicable standards to be useddgpondent iproviding signs at the intersémt in
questionHowever Mr. Warhoftig explained that the AASHTO manual or greenk
provides the guidelines applied by respondent &w constructionor renovationgo
existing roadsThe Manual orniform Traffic ControlDevices isused by respondent
for placing $gns at existing site3 o require respondeit have addional signag®r
flashing lights atintersectionssuch as this particulaintersection orto require
regpondento alleviate his at approaches iotersections is the place an unreasonable
and economically unfeasible burden upoespondentThe Court will not baseits
decisionsupon standards which would not be possible rfespondento follow
throughoutour State In addition, the Court has determined tbhiaimanthas faled to
establishanyactionable negligence on the part of the responahbitth contributed to
thisaccident.Thereforejt is the opinion of the Court that the proximated only cause
of theaccident herein was the actiofithedriver of the vehicle which struck the Shaw
pick-uptruck on June 31990

In accordance with the findings of fact asahclusion®f law as stated herein
above the Courtis of the opinionto
and does deny this claim.

Claim disallowed
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OPINION ISSUED JULY 8, 2009

RUTH M. WHITTAKER AND VERNON B. WHITTAKER
V.
DIVISION OF HIGHWAYS
(CC-07-0368)

Claimants appearguto se
Andrew F. Tarr and Jason C. Workman, Attorneysaat,Lfor Respondent.

PER CURIAM:

This claim was submitted to the Court for decisigpon a
Stipulation entered into by claimants and respohdemerein certain facts and
circumstances of the claim were agreed to as faliow

1. Respondentis responsible for the maintenaiideso Route 460,
Mercer County, West Virginia.

2. On October 4, 2007, Ruth Whittaker was opegadin automobile on U.S.
Route 460.

3. Ms. Whittaker’s automobile struck a metal exganjoint, which
had come loose on a bridge located along U.S. Rtife

4. This Court has previously found liability tre part of the Respondent in
Estep v. WWDOHCC-07-314) regarding this matter.

5. Claimant and Respondent believe that in thiSquaiar incident
and under these particular circumstances that adasf Four Thousand Dollars
($4,000.00) would be a fair and reasonable amausettle this claim.

6. The parties to this claim agree that the tatad f Four Thousand
Dollars ($4,000.00) to be paid by Respondent t@agmant in Claim No. CC-07-368
will be a full and complete settlement, compronasel resolution of all matters in
controversy in said claim and full and completaséattion of any and all past and
future claims Claimants may have against Respondesing from the matters
described in said claim.

The Court has reviewed the facts of the claim amdkfthat Respondent was
negligent in its maintenance of U.S. Route 460t@ndate of this incident; that the
negligence of Respondent was the proximate causges afamages sustained; and that
the amount of the damages agreed to by the pastifsr and reasonable. Thus,
Claimants may make a recovery for their loss.

Accordingly, the Court is of the opinion to and dasake an award to the
Claimants in the amount of $4,000.00.

Award of $4,000.00.

OPINION ISSUED JULY 8, 2009

RLI INSURANCE COMPANY
V.
DIVISION OF HIGHWAYS
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(CC-07-0079)

W. Alan Torrance and R. Joseph Craycraft, Attorragyisaw for Claimant.
Jeff J. Miller, Attorney at Law, for Respondent.

SAYRE, JUDGE:

RLI Insurance Company (“RLI"), the claimant in thistion, brought this claim
to recover monies that it asserts were wrongfréigsmitted by the respondent, Division
of Highways (“Highways”), to a construction compdmown as Roberts Construction
Company (“Roberts”) as well as to a sister Statmayg, the West Virginia Bureau of
Employment Programs (WVBEP)for the Workers’CompénsaFund. RLI had
assumed responsibility for the completion of thellbhs Bridge construction project
in Wyoming County as the bonding company actinguaisty on Roberts’ behalf when
the subject transfers of funds occurred. The Csuwot the opinion to make an award
in this claim for the reasons set out herein below.

The facts in this claim are not in dispute, thetiparhaving filed a stipulation
of facts in the claim. This stipulation is in geent part substantially as follows:

Roberts was awarded a contract with Highways dsitaicth 22, 2002, in the
original amount of $1,293,795.31 for the constrrtif Project U355-16-25.61; BR-
0016(118)E, Mullens Bridge #4704, Wyoming Countgn@act ID No. 9805003 (the
“Bridge Project”).

Roberts provided Highways a surety performancemayient bond in the
original amount of $1,319,671.22 for the Bridge ject. RLI acted as the surety for
Roberts on the construction contract for the BriBggject.

When in 2003 Roberts defaulted under the constmiaontract, Highways
made a claim against RLI, as surety on the perfoceand payment bond, and RLI
accepted the claim and funded the Bridge Projeatdmpletion.

Roberts and certain named Indemnitors enteredanioint Control Trust
Account Agreement with RLI dated December 5, 2@Di8l, Roberts entered into a Trust
Account Agreement dated March 5, 2004, directingiidiays to deposit all subsequent
Bridge Project contract payments into a Trust Actgtine “Trust Account”) established
at BB&T Bank by RLI for the Bridge Project. Whilee Payee name and address in the
State of West Virginia's Financial Information Maygment System (“FIMS”) remained
that of Roberts, the bank routing information foe treceiving bank was changed to
direct electronic payments to the Trust Accourailglgthed by RLI and Roberts.

Payments totaling $377,510.24 were deposited dyrietd the Trust Account
by the State of West Virginia on behalf of Highwayem April 2004 through
September 2004. Those payments into the Trustuxterere used by RLI to complete
the Bridge Project.

In the spring of 2005, Roberts (which, following IRL assumption of
responsibility as surety, had been employed by teldomplete the Bridge Project)
submitted a request for Change Orders 14 and 15, tfutal value of $114,869.95 for
extra work performed on the Bridge Project.

While Highways was in the process of evaluating thguest for Change
Orders, on multiple occasions between March 225280ough July 2006, RLI notified
Highways that in the event the extra work was apgddor payment, any payment for
the extra work was the property of RLI and showdddeposited to the Trust Account.
At no time during those communications was RLI fiedi that Highways was going to
release payment directly to Roberts or on Robéekalf to the WVBEP (Workers’
Compensation Fund). (In fact, the communicatioesvben respondent and RLI's
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entitlement to the funds document this assertion.)

On April 26, 2006, Phillip W. White, Constructiom@neer for Highways,
advised counsel for RLI that the amount of Estin®#tavas approved in the amount of
$167,634.95 and Estimate 35 in the amount of $29083ut Highways was waiting for
agreement to those amounts by Tim Roberts of Reb&bunsel for RLI was advised
at that time that payment had not been released.

On May 12,2006, Highways advised counsel for Rat fRoberts had returned
the final estimate. During that conversation, Mighs was advised that the union was
also making a claim for payment. Counsel for Rilviaed Highways to have the union
representative contact counsel for RLI regardingmgnt. Counsel for RLI further
advised Highways that Highways was not to releasengnt directly to Roberts and
that if it did, Highways would be putting itself mbad position. Counsel for RLI also
advised Highways that he would discuss this isstkeJeff Miller, Highways’ counsel,
and call back. Later that day, White called RLtlband advised that Highways is
going to work on this issue the following week. X&rconfirmed receipt of the e-mail
from counsel for RLI and that attorney Miller hatstructed Michael H. Skiles, the
Director of Contract Administration for Highways,ftag the payment (which RLI took
to mean to hold the payments until the issuesselved).

Notwithstanding the above communications, the acteowas not flagged
within the FIMS system.

E-mails were made between counsel and telepholsereaie made by counsel
for RLI to various employees for Highways concegrine payments to be made to RLI
by Highways. The Court notes certain of theseptedee calls:

On June 28, 2006, and on June 29, 2006, RLI mddat@dVhite, and having
notreceived an answer, called an associate, Hdvearg Construction Office Manager
for Highways, who advised RLI that White had hadetave and was not in the office
the day prior, either. That same day, counselRior spoke with Ron Smith, the
Regional Engineer for Highways, in an attempt ttedaine when the funds would be
released to the Trust Account.

OnJuly 11, 2006, RLI's counsel spoke with Whitewvadvised that White did
not know anything more than he knew the previousknend would have attorney
Miller call counsel for RLI.

OnJuly 11, 2006, RLI's counsel spoke with attorkBer and Skiles and was
advised, among other things, that payment had approved for issuance to Roberts
on April 26, 2006, and, on July 18, 2006, durirgpaference call with attorney Miller
and Skiles, counsel for RLI was advised that redpohemployees do not know why
the check was issued to Roberts.

In April 2006, Highways submitted documents to West Virginia State
Auditor’s Office for payment of Progress Voucher.18d in the sum of $167,634.95 in
the same manner as it had submitted past progegssemts that were electronically
deposited into the Trust Account. Because WV BER fied a lien with the West
Virginia State Auditor’s Office in the amount of $D72.33, the State Auditor did not
make one electronic deposit to the Trust Accouthénfull amount, but rather caused
the State Treasurer to issue two paper draftspayable to WVBEP in the amount of
the lien, and the other directly to “Roberts Camstion Company”, at the Louisa,
Kentucky, address for Roberts in the FIMS system$95,562.62, the balance of the
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estimaté.

The payment in the amount of $95,562.62 issuedtljreo Roberts rather than
to the Trust Account on May 11, 2006, was promp#gotiated by Roberts.

On Wednesday, July 19, 2006, RLI received docuntiemtérom Highways
confirming release of the payments directly to Rtsband on its behalf to WVBEP. By
letter issued Tuesday, July 25, 2006, RLI demaneeder of the payment improperly
sent to or on behalf of Roberts. To date, neitayerts nor Highways has honored this
demand.

At the time of Roberts’ default, RLI was surety fBoberts in several
construction contracts with Highways, not just tellens Bridge Project. Through
February 28, 2009, RLI sustained losses in thé amt@unt of $922,808.46 as a result
of the Roberts’ default. These losses were ndtéaralown as to RLI’s losses on the
Bridge Project and its losses on the other corgrfmetwhich RLI stood as surety for
Roberts. For the reasons set forth below, thistGswof the opinion, however, that the
share of RLI's $922,808.46 loss that can be asdigmthe Bridge Project is immaterial
to the Court’s decision in this claim.

RLI had a policy of re-insurance for sums paid Raberts in excess of a
deductible of $500,000.00 that were paid undetahas of the surety performance and
payment bond with Roberts. RLI has claimed reimborent from its re-insurer in the
amount of $422,808.46 subject to the following d@red o date, RLI has recovered
$115,070.00 due to sales of equipment, all of whahbeen refunded to its re-insurers.
For the reasons set forth below, the Court is efdpinion that the amount RLI may
recover from these sales or from future sales oipegent, if any, is immaterial to the
Court’s decision in this claim.

Roberts is currently in bankruptcy. At presentréhare assets in the
Bankruptcy Estate with a value of $497,221.78. therreasons set forth below, this
Court is of the opinion that the amount RLI migluspibly recover in the Roberts
bankruptcy proceeding, if any, is immaterial to @&urt’'s decision in this claim.

RLI maintains that it is owed monies due for Esten4 in the total amount
of $167,634.95. RLI also claims that itis alse thie amount of $2,437.90 for Estimate
35 which is currently being held by the Tax Depamtn RLI asserts that the diversion
of the monies by the Office of the State Auditothis responsibility of the Highways
and Highways’ failure to properly notify the Stakeditor that any money due and
owing on this particular contract for the Bridgeject was to be paid directly to RLI
as the surety for its completion of the project.

Highways avers that it does not owe RLI any mormycbmpletion of the
Bridge Project because it acted responsibly anid dvie diligence in performing all of
its duties with respect to the payments to be nbadRLI. In fact, payments were made
in accordance with the Trust Account agreementidindBB&T Bank to RLI during the

2 The Court notes that as to this lien for Work&smpensation, the lien
was actually filed against an entity known as “Idabi Roberts Construction
Company” rather than the contractor for the MullBnislge Project which was
Roberts Construction Company. The FEIN numbeb&ih named entities was the
same.

Also, the Workers’ Compensation lien was for prtgeghich predated or
postdated the contract for the Mullens Bridge Ribje
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progress of the construction projéctThe fact that Estimate 34 in the amount of
$167,634.95 was paid to Roberts after certain deshgmade for the amount owed the
WV BEP was not at the direction of Highways or @msultation with Highways. This
was an action taken by the State Auditor withoetkhowledge or consent of either
Highways or RLI. Highways fully anticipated thaetpayment for Estimate 34 would
be paid to RLI's Trust Account just as the progrpagments were made to RLI and
Highways had no responsibility for the diversiortla# funds directly to WVBEP or to
Roberts. Therefore, the argument put forth by Rialt this claim should be paid in
equity and good conscience as a moral obligatidineo$tate fails since Highways acted
in good faith and with due diligence in all actiaegarding the payments due to RLI
for the Bridge Project.

As to Estimate 35, the final payment due on thdreat Highways assert it
is unable to make any payment to any entity becthesé&State Tax Department has
notified Highways that it is to hold payment of t2,437.90, and, in fact, Highways
was still holding these funds at the time of tharirg of this claim. There has been no
explanation given to Highways for this directiverfr the State Tax Department so this
Court is unable to address the payment of EstiB&t this time although it appeared
at the hearing that the parties agreed that theeynisrdue and owing to RLI.

Highways also asserts that the issues in this damald be determined in the
Bankruptcy Court rather than in this Court sinoeré¢hare issues of priority and there
may be funds available to RLI which are not knowthi time to any of the parties.
Since the primary obligation for paying the contrmonies should be met by Roberts,
Highways should not have any obligation for therpeagt of Estimate 34 to RLI.
Highways takes the position that the Court heréioutd hold this claim until the
Bankruptcy Court has resolved all of the issuesipgnbefore it at this time.

Further, Highways argues that, as the surety, &tég the risk when it enters
into contracts with construction companies for parfance and payment bonds that
these companies do not owe taxes or other obligatitat may affect the payments to
be paid to it if there is a failure to perform byarticular construction company for
which it is the surety.

When a final estimate is going to be paid by Higysvan any construction
project, it is at that time that Highways seekgasks from the State Tax Department
and the Bureau of Employment Programs to deterifiiary monies are due those
entities from the contractor on the project. Fipayment is not made pending
satisfaction of the monies due by the contractarthis claim, the final amount to be
paid to RLI was for Estimate 35 but it was Estinm2dehat was subject to the diversion
of funds by the State Auditor. In this particul@stance the expected procedure was not
followed by the State Auditor so Highways maintahreg it has no responsibility for the
diversion of the funds to WVBEP and to Roberts.

While the facts in this claim are not in disputesaglenced by the stipulation
entered into by the parties and referred to healeove, the parties are in disagreement
as to the law applicable in this claim.

This Court believes that the importance of its sieci in this claim goes well

% There were six progress payments made throughr@téc transfer to
BB&T Bank prior to Estimate 34. The method of mesing the documentation by
respondent was done in the same manner for eabls# six payments and the
payment method for Estimate 34 was not anticiptidae any different from these
other previously made payments by respondent.
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beyond the subject dispute between the partigsisrparticular claim. The State of
West Virginia, in all of its component parts, degerupon private contractors to
construct, maintain and repair all forms of pulitiprovements; roads and bridges,
airports, courthouses, college and university lngg, and sports arenas, to name a few.
State law requires that these private contraciamsigsh a bond to assure the proper
completion of these projects and the payment ottwractor’'s workers and for the
materials incorporated into the public improventent.

In many of these public improvement projects, fatitmds are the source of
most or all of the monies expended. The federaégument likewise requires that, in
all state construction projects in which federahds are expended, the private
contractors must furnish a performance and payiend. Both West Virginia and
federal law explicitly require the private contracto provide an acceptable surety for
these performance and payment bonds.

The pool of acceptable companies willing and ablerbvide and act as surety
for private contractors is not large. Should aurt not follow the legal precedents of
our sister states and the federal courts, it warty reduce the number of such
companies willing to do business in West Virginkes to those remaining, one must ask
oneself whether or not these acceptable surety aniepwill do so only if the fees they
charge amply reflect the added risk of loss. Wil hecessarily in turn reflects itself in
the price the State and its subdivisions must payhe public improvements we all
hope to see and have come to expect.

What then are the legal precedents of our sisséestand the federal courts?

To answer the legal questions in this claim ther€Cagrees with RLI that, as
Roberts’ surety, RLI's right to payment on all suhse on the Bridge Project
subsequent to the surety’s assumption of the resiipiity to complete the project and
to pay in full all the labor and material costsuiegd to do so, is not only derived from
the surety agreement folded into Roberts performamd payment bond and the Trust
Agreement signed by Roberts, but also by the ssraght of equitable subrogation.
This subrogation right is superior to the interdsiny other subsequent lienor or claim
against the original contractor, Roberts.

Simply stated, when Highways found Roberts to bddfault, it called on
Roberts’ surety, RLI, to complete the project aray phe expenses of labor and
materials. Estimates 34 and 35 are both reflectiymyments due from Highways for
work performed for RLI after it became responsitolethe completion of the Bridge
Project. At and after that point, in legal effetie contractor was RLI. As such, the
monies that are the subject of this claim becamedhe property of RLI who directed
that they be deposited in the Trust Account. Higysvmust assume the risk and the
loss for failing to insure that RLI's direction wasderstood and followed by the State
Auditor.

The leading case on this doctrin®e&arlman v. Reliance Insurance Company
371 U.S. 132, handed down brecember 3, 1962

The leading case in this State on the issue b#i@€ourt id.ogan Planning
Mill Company v. Fidelity Casualty Company of Newky@12 F. Supp. 906 (S.D.
W.Va.) handed down by Judge Watkinsldecember 20, 1962

QuotingPearlman Judge Watkins stated:

...the surety at the time of the adjudication (ahkruptcy) was, as it

4 See W.Va. Code 38-2-39 (2008)
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claimed, either the outright legal or equitable enorf the fund, or had an equitable
lien or prior rights it, this property never becaapart of the bankruptcy estate to
be administered, liquidated, and distributed toegehcreditors of the bankrupt...
. Some of the relevant factors in determininggbestions are beyond dispute.
Traditionally, sureties compelled to pay debtshas tprincipal have been deemed
to be entitled to reimbursement even without a i@tual promise such as the
surety here had and probably there are few dostbeger established than that a
surety who pays the debt of another is entitlelltofahe rights of the person he
paid to enforce his right to be reimbursed. Thik iis widely applied in this
country.

Judge Watkins then cited with approval two priocid®ns of the Supreme
Court. Prairie State Bank of Chicago v. United State84 U.S. 227 (1896) and
Henningsen v. U.S. Fid. & Guar. C208 U. S. 404 (1908).

See als&tate v. Codal03 W.Va. 676, 138 S.E. 324 (1927) which citabwi
approval both of the last two cited cases.

Thus, as the primary payor for funds due on thdopmiance of the
construction contract, RLI stands as the only ehiat is entitled to payment on the
contractt Any money due for performance of the contracbbgs to and should have
been paid to RL}.

The Court is of the opinion that the diversion bé tmonies owed for
Estimates 34 and 35 was wrongful and constitutegach of contract on the part of
the Highways. The monies should be paid to RLHighways because RLI is an
innocent party as to the diversion of monies by8tate Auditor. Only Highways had
control of the monies and it had the duty to asteayment to the appropriate trust
account at BB&T Bank.

Highways apparently is unable to resolve the isdutbe release of funds
for Estimate 35 in the amount of $2,437.90 withappropriate personnel at the Tax
Department. This Court is of the opinion that éimeount is due and owing to RLI;
therefore, the Court requests that Highways’s celum®vide a copy of this opinion
to that agency in order that the payment may beemadRLI| based upon the
conclusions of law as determined by this Court.e Titoney due on Estimate 35
should rightfully be paid to RLI and no other pargy entity.

In accordance with the findings of fact and coniclns of law herein above,

® The Court notes that there are a limited numbsurety companies

throughout the United States which are willing toypde this important contract
service for construction contractors and ownersooistruction projects. To fail to
uphold the law as it is applied by the courts tigtwawut this country may very well
jeopardize the ability of State agencies biddingstaiction projects to attract
surety/performance bond companies and that wodtlyraffect construction
projects by all State agencies, not just the redpon Division of Highways. It
could also result in greater cost for these presjattncreased premiums charged
construction contractors for such coverage.

® As required under the Miller Act for contracts foemed for the federal
government, performance and payment bonds mustdv&pd for all construction
projects. The State of West Virginia likewise regs performance and payment
bonds in all State construction projects.
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the Court is of the opinion to and does make anrédwa RLI in the amount of
$167,634.95.
Award of $167,634.95.

The Honorable George F. Fordham Jr., Presidingeludgncurs in the
decision in this claim and reserves the right ®di concurring opinion.

OPINION ISSUED JULY 8, 2009

TAMARA PRITT
V.
DIVISION OF HIGHWAYS
(CC-08-0044)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechktdccurred when her
2005 Volvo struck an area on the edge of the roaidiwhad eroded as she was
driving on Walker's Branch Road in Wayne County. al¥ér's Branch Road is
situated near W.Va. Route 75, and it is a road taeiad by respondent. The Court
is of the opinion to make an award in this claimtlhee reasons more fully stated
below.

The incident giving rise to this claim occurred gsmuary 7, 2008. As
claimant was driving up the hill at approximateiirty to thirty-five miles per hour,
she noticed an oncoming vehicle traveling on tlegli®center line. When claimant
maneuvered her vehicle over to the side of the toaVoid the oncoming vehicle,
her vehicle encountered the area on the road wiacheroded. As a result of this
incident, claimant’s vehicle sustained damagesdirié. Claimant testified that she
had Michelin tires on her vehicle at the time & thcident. When she went to Sears
to replace the tire with another Michelin tire, tha@vere none available for her to
purchase. She did not want to drive on a doreistirshe purchased four Cuma brand
tires at a cost of $234.46 ($116.98 per tire) c8ulaimant had road hazard insurance
and received a credit of $112.22 for the purchéteedire, her out-of-pocket expense
was $4.76 for the tire. In addition, claimant neg:tb have the tire balanced ($13.99)
and a valve check ($3.99). Thus, claimant’'s damagfal $22.74.

The position of the respondent is that it did reéactual or constructive
notice of the condition on Walker’s Branch RoadcanBolph Eugene Smith, Wayne
County Supervisor for respondent, testified thatkétés Branch Road is a secondary
road in terms of its maintenance. Mr. Smith stdled under the Core Maintenance
Plan, the berm at this location is maintained eterge years. Mr. Smith testified
that respondent did not receive complaints reggrtitia road’s condition prior to this
incident.

The well-established principle of law in West Vin@ is that the State is
neither an insurer nor a guarantor of the safetyanklers upon its road#dkins v.
Sims,130 W.Va. 645,46 S.E.2d 81 (1947). In orderdio lnespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't



18 REPORTS OF THE COURT OF CLAIMS [W.Va.

of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat lespondent had, at the
least, constructive notice of the eroded area hatlit presented a hazard to the
traveling public. Since vehicles are frequemnblgced to drive on the edge of the road
due to oncoming traffic at this narrow locationWialker’s Branch Road, the Court
finds that this area should have been maintainect rfrequently than every three
years. Thus, the Court finds respondent negligedtclaimant may make a recovery
for the damage to her vehicle. However, claimamtovery is limited to her out-of-
pocket expenses.

In accordance with the findings of fact and conidos of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $22.74.

Award of $22.74.

OPINION ISSUED JULY 8, 2009

MICHELLE D. ONEY
V.
DIVISION OF HIGHWAYS
(CC-05-0420)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagecohtoccurred when her
2002 Ford Taurus
struck a construction barrel on I-64 between theGtaer and 29th Street Exits in
Huntington, Cabell County. 1-64 is a road mainggirby respondent. The Court is
of the opinion to make an award in this claim for teasons more fully stated below.

The incident giving rise to this claim occurredhe afternoon of November
5, 2005. The speed limit at this construction zanéfty-five miles per hour.
Claimant was driving in the left lane at approxietgfifty-five miles per hour when
she noticed an orange and white construction baraele of hard plastic that was out
of line and blocking her lane of traffic. Sincetld was a vehicle traveling in the right
lane of traffic, she was unable to change lanesvtid the barrel. Claimant was
concerned for the safety of her three-year-old beergvho was a passenger in the
vehicle and believed it was safer for her vehiclsttike the barrel than to cut in front
of another vehicle and potentially cause an actid@s a result, claimant’s vehicle
struck the barrel and sustained damage to its kigide door, mirror, and front
bumper in the amount of $1,289.76. Since clainsaitsurance deductible is
$500.00, her recovery is limited to that amount.

The position of respondent is that it did not hastial or constructive notice
of the construction barrel that was blocking tHelene of traffic on 1-64. Charlene
Pullen, 1-64 Supervisor for respondent, testifiedttshe is familiar with the area
where claimant’s incident occurred. Ms. Pulletesiahat 1-64 is a high priority road
in terms of its maintenance. She testified thatNwvember of 2005, Orders
Construction was involved in a bridge replacemenfget at mile marker 14.1.
Respondent’s records indicate that it did not reeeomplaints regarding a barrel
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blocking the left lane of traffic in this area.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#.dkins v.
Sims,130 W.Va. 645, 46 S.E.2d 81 (1947). In ordetionespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tliespondent had, at the
least, constructive notice of the construction &anhich claimant’s vehicle struck
on I-64 East. The Court finds that the plastiaélan question was not adequately
secured to prevent a hazard to the traveling puBlicce the barrel was the proximate
cause of the damages sustained to claimant’'s eehicé Court concludes that
respondent was negligent. Respondent may wiskdk simbursement from the
contractor if it is of the opinion that it is thesponsible party for this dangerous
condition at the construction site.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $500.00.

Award of $500.00.

OPINION ISSUED JULY 8, 2009

CLARK A. LAWRENCE
V.
DIVISION OF HIGHWAYS
(CC-08-0390)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damageahtoccurred when his
1998 Ford Mustang struck chunks of concrete on &6#e was traveling under the
5th Street Bridge in Huntington, Cabell County.64l-is a road maintained by
respondent. The Courtis of the opinion to makaweard in this claim for the reasons
more fully stated below.

The incident giving rise to this claim occurrecapproximately11:30 a.m.
on August 2, 2008. Claimant was traveling throagturve at approximately sixty-
five to seventy miles per hour when his vehiclagktrchunks of concrete on the road.
Claimant stated that the chunks were scatteredathe road, and he was unable to
avoid them because there was a vehicle in the taherof traffic. Since there was
a shadow cast off the bridge and onto the intexstdimant did not see the chunks
of concrete before his vehicle struck them. Hé¢ifted that the largest chunk of
concrete was the size of a soccer ball. As atrefthis incident, claimant’s vehicle
sustained damage to its converter assembly, ticejrauffler assembly in the amount
of $2,497.41. Claimant had liability insurancetet time of the incident.

The position of the respondent is that it did reténactual or constructive
notice of the condition on 1-64 under the 5th Stigéedge. Charlene Pullen, 1-64
supervisor for respondent, testified that she salesdll routine maintenance on |-64.
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The DOH-12, a record of respondent’s daily workwati¢s, indicates that concrete
haunches from the bridge had fallen onto the itagrs Ms. Pullen stated that the
concrete haunches connect to the steel beam amdbticecte deck of the bridge to
create a continuous piece. She stated that d@tipassible for respondent to predict
when a concrete haunch will fall. She explained thaterials used to treat the road
for snow and ice, coupled with the traffic, may sauhe concrete haunches to
deteriorate over time. When respondent receivéidathat the concrete haunches
had fallen at this location, its crews respondechédiately. The 5th Street Bridge
was last inspected on March 21, 2009.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyasklers upon its road#.dkins v.
Sims130 W.Va. 645, 46 S.E.2d 81 (1947). In orderdtolhespondent liable for road
defects of this type, a claimant must prove thsppoedent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tlespondent had, at the
least, constructive notice of the potential detation of the concrete haunches on I-
64 bridge and that this condition posed a hazatitttraveling public. Claimant had
no knowledge that pieces of concrete would falifithe bridge presenting a hazard
to him and other travelers on this section of raagwSince his vehicle sustained
damage through no fault on his part, the Courtdinedspondent negligent and
claimant may make a recovery for the damage todtiscle.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $2,497.41.

Award of $2,497.41.

OPINION ISSUED JULY 8, 2009

ANTOINE KATINY, M.D.
V.
DIVISION OF HIGHWAYS
(CC-08-0334)
Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimant and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. On June 30, 2008, claimant was driving aroucuree on U.S. Route 119
in Chapmanville, Logan County, when his 2008 Sul@antback struck a chunk of
concrete that was situated in his lane of traydthough claimant tried to maneuver
his vehicle around the chunk of concrete, he wablento do so due to the traffic.

2. Respondent was responsible for the maintendné¢s&oRoute 119 which
it failed to maintain properly on the date of tmsident.

3. As aresult, claimant’s vehicle sustained daertagts tire and rim in the
amount of $454.61.

4. Respondent agrees that the amount of $45dr@fie damages put forth
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by the claimant is fair and reasonable.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of U.S. Route 119%hendate of this incident; that the
negligence of respondent was the proximate caugheotlamages sustained to
claimant’s vehicle; and that the amount of the dgasaagreed to by the parties is fair
and reasonable. Thus, claimant may make a recdoehys loss.

Accordingly, the Court is of the opinion to and dorake an award in the
amount of $454.61.

Award of $454.61.

OPINION ISSUED JULY 8, 2009

WESLEY B. HOLLEY
V.
DIVISION OF HIGHWAYS
(CC-08-0065)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damageahtoccurred when his
1994 Ford Aspire struck rocks while he was trayglmorth on W.Va. Route 2 in
Mason County. W.Va. Route 2 is a road maintaineteBpondent. The Court is of
the opinion to make an award in this claim for thasons more fully stated below.

The incident giving rise to this claim occurreépproximately 5:50 a.m. on
February 5, 2008. W.Va. Route 2 has a speed tifrifty-five miles per hour.
Claimant was driving to work at approximately fifiye to sixty miles per hour when
rocks from the hill side, located on the right safehe road, fell loose and struck
claimant’s vehicle. Claimant testified that hexdr@nto the southbound lane to avoid
the rocks, but there were rocks located in this @mwell. Claimant couldn’t avoid
striking the rocks with his vehicle. Claimant trés/this road frequently. He testified
that this was the first time that he saw rockstecad! in the roadway. As a result of
this incident, claimant’s vehicle sustained dantagts tire and tie rods in the amount
of $265.91. Claimant also needed to have the ieeteealigned ($32.95). Claimant
also seeks to recover work loss in the amount 41.984. Thus, claimant’'s damages
total $440.70.

The position of the respondent is that it did retéactual or constructive
notice of the condition on W.Va. Route 2 at theetimf claimant’s incident. Hamilton
R. Roush, currently the Highway Administrator fespondent in Mason County,
testified that he was the Transportation Crew Stiper in Mason County at the time
of this incident. He stated that this particuldl $ide consists of red clay at the
bottom, shale in the middle, and hard rock at dtipe tHe testified that erosion from
the bottom of the hill side causes the rocks atdpéo break loose. The bermin this
area is approximately six feet wide, and rocksdatb the berm approximately once
every two months. Mr. Roush testified that rocif énto the roadway at this
location approximately twice a year. He furthatet that there are falling rock signs
located in this area. Mr. Roush stated that egdedtiidy is currently being conducted
to determine what is needed to be done to alletliéggoroblem. However, there are
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approximately fourteen other rock fall areas in Mag€ounty.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetsawelers upon its road#\dkins v.
Sims130 W.Va. 645, 46 S.E.2d 81 (1947). In ordeidid hespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opiniat tlespondent had at least
constructive notice of the condition on W.Va. Rofite Although there are falling
rock signs located in this area, the Court findst ttespondent could have taken
further measures to protect the safety of the timygublic at this location. Thus, the
Courtis of the opinion that respondent is lialolethe damages to claimant’s vehicle.
The Court also finds that claimant was twenty-pet¢20%) negligent because he
knew that this was a rock fall area and failedetuce his speed based on the road
conditions. Since the negligence of the claimantat greater than or equal to the
negligence of the respondent, claimant may receigity-percent (80%) of the loss
sustained.

In accordance with the findings of fact and cosidns of law as stated
herein above, the Court is of the opinion to andsdmake an award to the claimant
in this claim in the amount of $352.56.

OPINION ISSUED JULY 24, 2009

ROY POSEY
V.
DIVISION OF CORRECTIONS
(CC-09-0068)

Claimant appearegro se
Charles P. Houdyschell Jr., Senior Assistant Aggr@eneral, for
Respondent.

PER CURIAM:

Claimant, an inmate at the Mount Olive CorrectioDamplex, a facility of
the respondent, brought this claim to recover tieesof property that was kept in the
respondent’s possession and was stolen. The @oaftthe opinion to make an
award in this claim for the reasons set forth below

Claimant testified at the hearing of this matteatttobacco products are
banned from the prison except for religious purgos&aimant participated in Native
American worship services at the prison’s chapédlwas permitted to use tobacco
products once a month. The tobacco products wepeik a metal cabinet in the
prison’s chapel and were secured in a bag labeldgdeach inmate’s name. A staff
member at the prison would distribute the tobacampcts before worship. On
November 29, 2008, the tobacco products were stialemthe secured area inside the
chapel. Claimant testified that his stolen tobawes valued at $32.90.

Respondent contends that it made reasonable effostcure the property
and is not responsible for the actions of thieves.

Clarence James Rider Jr., chaplain at the prisstified that the claimant
participated in Native American worship serviceghatprison. The practitioners of
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this religion believe that smoke aids in carryihgit prayers to heaven. When the
prison went smoke free in 2008, the number of traners of this faith steadily
increased, and respondent had to limit the pratti@amce a month. The tobacco
products were stored in a locked cabinet in théstst's office in the chapel. Mr.
Rider testified that he, the chapel staff, and lamothaplain had keys to the locked
cabinet. The office and the chapel have lockedr&gloand inmates must ask
permission to come into the office area. Thereeddine placed in front of the office
assistant’'s door indicating that inmates are nomjted to cross the line into the
office.

Around Thanksgiving, Mr. Rider testified that thésvbroke into the chapel
and kicked down the office assistant’s door. Tlagomity of the tobacco and smoking
paraphernalia stored in the six-foot cabinet wéoten. After the incident, several
inmates were charged in the institution’s magisti@urt with the break-in. They
received punitive sentences and were ordered togstiyution for the broken doors.
Although some of the tobacco has been recoveragonglent cannot return the
tobacco to the inmates because it could have laepered with. Respondent has
tightened security in the chapel since this inciden

This Court has taken the position in prior claiimstif a bailment situation
has been created, respondent is responsible fpepyoof an inmate which is taken
from that inmate, remains in its custody, and isgnoduced for return to the inmate.

The Court finds that the claimant’s property was adequately secured at
the time of the incident, and the claimant is é&dito recover the value of his lost
property.

Accordingly, the Court is of the opinion to and daeake an award to the
claimant in the amount of $32.90.

Award of $32.90.

OPINION ISSUED JULY 24, 2009

MARLIN J. MCCLAIN
V.
DIVISION OF CORRECTIONS
(CC-08-0533)

Claimant appearegro se
Charles P. Houdyschell Jr., Senior Assistant Aggr@eneral, for
Respondent.

PER CURIAM:

Claimant, an inmate at the Mount Olive Correctiddamplex, a facility of
the respondent, seeks to recover the value of propgkat was kept in the
respondent’s possession and was stolen. The @oaftthe opinion to make an
award in this claim for the reasons set forth below

Claimant testified at the hearing of this matteatttobacco products are
banned from the prison except for religious purgos&daimant participated in Native
American worship services at the prison’s chapdlwas permitted to use tobacco
products once a month. Since inmates were notitiedio smoke pure tobacco,
claimant would mix Willow Bark with the tobacco awduld smoke it in a pipe. The
tobacco products were kept in a metal cabinetdamptison’s chapel and were secured
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in a bag labeled with each inmate’s name. A steémber at the prison would

distribute the tobacco products before worship.Nowember 29, 2008, the tobacco
products were stolen from the secured area inbglehapel. Claimant testified that
the stolen items (the tobacco and the Willow Bav&je valued at $28.55.

Respondent contends that it made reasonable effostcure the property
and is not responsible for the actions of thieves.

Clarence James Rider Jr., chaplain at the prisstified that the claimant
participated in Native American worship serviceghatprison. The practitioners of
this religion believe that smoke aids in carryihgit prayers to heaven. When the
prison went smoke free in 2008, the number of jfaners of this faith steadily
increased, and respondent had to limit the prad¢ticence a month. The tobacco
products were stored in a locked cabinet in thestasg's office in the chapel. Mr.
Rider testified that he, the chapel staff, and lamothaplain had keys to the locked
cabinet. The office and the chapel have lockedrgloand inmates must ask
permission to come into the office area. Thera ised line placed in front of the
office assistant’s door indicating that inmatesrasepermitted to cross the line into
the office.

Around Thanksgiving, Mr. Rider testified that thésbroke into the chapel
and kicked down the office assistant’s door. Tlagomity of the tobacco and smoking
paraphernalia stored in the six-foot cabinet wéoken. After the incident, several
inmates were charged in the institution’s magisti@urt with the break-in. They
received punitive sentences and were ordered togstijution for the broken doors.
Although some of the tobacco has been recoversgonglent cannot return the
tobacco to the inmates because it could have tzepared with. Respondent has
tightened security in the chapel since this inciden

This Court has taken the position in prior claifmstif a bailment situation
has been created, respondent is responsible fpepyoof an inmate which is taken
from that inmate, remains in its custody, and isgnoduced for return to the inmate.

The Court finds that the claimant’s property wasamequately secured at
the time of the incident, and the claimant is &ito recover the value of his lost
property. Accordingly, the Court is of the opinimrand does make an award
to the claimant in the amount of $28.55.

Award of $28.55.

OPINION ISSUED JULY 24, 2009

SHANE A. DAY
V.
DIVISION OF HIGHWAYS
(CC-07-0310)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechktoccurred when his
2002 Ford Mustang struck a piece of concrete wielevas driving across the bridge
on W.Va. Route 60 past the Huntington Mall in Calelunty. W. Va. Route 60 is
a road maintained by respondent. The Court if@fpinion to make an award in
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this claim for the reasons more fully stated below.

The incident giving rise to this claim occurre@dpproximately 6:30 p.m. on
September 6, 2007. The speed limit on W.Va. R60Qts fifty-five miles per hour.
As claimant was driving across the bridge at a @pddess than fifty-five miles per
hour, his vehicle struck a chunk of concrete thas wpproximately nine inches in
diameter and five inches long. The loose piecasphalt was situated in the center
of claimant’s lane of traffic and came from a hai¢hat location. Although claimant
noticed the hole in the road, he did not see thmklof asphalt before his vehicle
struck it. Claimant stated that he travels thisdrdeequently and had never
encountered this situation prior to the date ofittoident. As a result, claimant’s
vehicle sustained damage to two wheels ($260.0@) ciimant incurred costs for
mounting, balancing, and aligning the vehicle’edi($182.29). Thus, claimant’s
damages total $442.29.

The position of the respondent is that it did reténactual or constructive
notice of the condition on W. Va. Route 60 at tthe af the claimant’s accident for
the date in question. Respondent did not presesithass at the hearing.

The well-established principle of law in West Vin@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#.dkins v.
Sims130 W.Va. 645,46 S.E.2d 81 (1947). In ordemiol hespondent liable for road
defects of this type, a claimant must prove thspoedent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opiniat tlespondent had at least
constructive notice of the loose piece of asphalttlaimant’s vehicle struck and that
it presented a hazard to the traveling public. t&graphs in evidence depict that the
road was in disrepair at this location. The sizthe loose piece of asphalt and the
time of the year in which the incident occurreddiedahe Court to conclude that
respondent had notice of this hazardous conditiwhraspondent had an adequate
amount of time to take corrective action. Thus,@wourt finds respondent negligent
and claimant may make a recovery for the damagésteehicle.

In accordance with the findings of fact and conidos of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in this
claim in the amount of $442.29.

Award of $442.29.

OPINION ISSUED JULY 24, 2009

ANTHONY M. HICKS
V.
DIVISION OF HIGHWAYS
(CC-08-0145)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damageaktoccurred when his
2000 Chrysler Concord struck a hole as he wasrdyigh 1-64 in Cabell County at
the 16th Street overpass. 1-64 is a road mairdadyagespondent. The Court is of the
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opinion to make an award in this claim for the caesmore fully stated below.

The incident giving rise to this claim occurre@pproximately 4:30 p.m. on
March 27, 2008. The speed limit on I-64 at th8 $Geet overpass is fifty miles per
hour. At the time of the incident, the claimansveiving to work at approximately
fifty miles per hour when his vehicle struck a hotethe decking of the bridge. The
hole was approximately two and a half feet long sindo seven inches wide. The
claimant testified that he was unable to maneuvervahicle to avoid the hole
because the other lanes of traffic were closed@uagenstruction. As a result of this
incident, the claimant’s vehicle sustained damagést wheel ($320.12), tie rod
($126.14), and alignment ($45.53) in the amoun®491.79. Since claimant's
insurance deductible at the time of the inciderg $250.00, his recovery is limited
to that amount.

The position of the respondent is that it did retdnactual or constructive
notice of the condition on I-64. Respondent ditpresent a witness at the hearing.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#.dkins v.
Sims130 W.Va. 645, 46 S.E.2d 81 (1947). In ordemtolhespondent liable for road
defects of this type, a claimant must prove thspoedent had actual or constructive
notice of the defect and a reasonable time todekective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tespondent had, at the
least, constructive notice of the hole which claitigvehicle struck and that the hole
presented a hazard to the traveling public. Theaf the hole and its location leads
the Court to conclude that respondent had noti¢ishazardous condition. Thus,
the Court finds respondent negligent and claimaay make a recovery for the
damage to his vehicle.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $250.00.

Award of $250.00.

OPINION ISSUED JULY 24, 2009

LEIGH ANN KINDER
V.
DIVISION OF HIGHWAYS
(CC-04-0010)

Kimberly E. Williams, Attorney at Law, for claimant
Andrew F. Tarr and Jason C. Workman, Attorneysaat Lfor Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimant and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. Respondent is responsible for the maintenaiiReute 3 at or near Seth,
which is located in Braxton County, West Virginia.

2. Claimant alleges that on or about January @2 2she was injured when
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her vehicle while traveling on Route 3, “hit black on the roadway surface causing
her to lose control of [the] vehicle, [and] run tfé roadway on the northern side and
strike a tree.”

3. In addition, Claimant alleges that the Respahd@s notified of black
ice in the area prior to the Claimant’s accident] that Respondent had not properly
treated the area prior to Claimant’s accident.

4. For the purposes of settlement, Respondé&nbadedges culpability for
the preceding incident.

5. Claimant and Respondent believe that in thisqéar incident and under
these particular circumstances that an award afyfi hihousand Dollars ($30,000.00)
would be a fair and reasonable amount to setttedaim.

6. The parties to this claim agree that the tstah of Thirty Thousand
Dollars ($30,000.00) to be paid by Respondentéddtaimant in Claim No. CC-04-
010 will be a full and complete settlement, compis@mand resolution of all matters
in controversy in said claim as well as a full @odhplete satisfaction of any and all
past and future claims Claimant may have againsp&aent arising from the
matters described in said claim.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of Route 3 on the dsdtehis incident; that the
negligence of respondent was the proximate caube afaimant’'s damages; and that
the amount of the damages agreed to by the pastiasr and reasonable. Thus,
claimant may make a recovery for her loss.

Accordingly, the Court is of the opinion to and darake an award in the
amount of $30,000.00.

Award of $30,000.00.

OPINION ISSUED AUGUST 26, 2009

JOAN LORRAINE JARVIS-HALSTEAD
V.
DIVISION OF MOTOR VEHICLES
(CC-08-0400)

Claimant appearegro se
Ronald R. Brown, Assistant Attorney General, fosgandent.

PER CURIAM:

Claimant seeks to recover $989.00 for a privilegre that respondent
mistakenly charged the claimant on her 2005 Toyotalon when the claimant
registered her vehicle in this State. On SepteriZer2007, the claimant paid a
privilege tax at respondent’s office in Sabratoterathe respondent incorrectly
informed her that the tax was due. The claimastifted that she was charged the tax
in West Virginia even though she previously paidades tax on her vehicle in
Michigan, her former state of residence. On July 2008, claimant sent an
application for refund to respondent’s office inadleston. On July 31, 2008,
respondent denied the claim since it was not matthénvgix months of the date of the
transaction.

Respondent admits the validity of the claim in #meount of $989.00.
However, respondent avers that the claim shouldisreissed on the basis that the
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statute of limitations has lapsed. W.Va Code §-1DAL2 requires that an application
for a refund must be made within six months after tlate of the transaction.
Respondent avers that the claimant paid the taSeptember 27, 2007, but the
request for refund was not made until July 12, 2008

W.Va. Code § 17A-10-12 states as follows:

Whenever any application to the department is apemied by any

fee as required by law and such application issedwor rejected

said fee shall be returned to said applicant. \Wehen the

department through error collects any fee not meguio be paid

hereunder the same shall be refunded to the ppesamg the same

upon application therefor made within six monthsmathe date of

such payment.

In Prudential Insurance Co. of America v. Coud80 W.Va. 210, 214
(1988), the Supreme Court of Appeals of West Vigyireld,

It is generally recognized in the law of restitatithat if one party

pays money to another party (the payee) becauaaro$take of

fact that a contract or other obligation requiradhspayment, the

party making the payment is entitled to repaymérihe money

from the payee. The theoretical basis for thisgpile is that it

would be unjust to allow a person to retain monewhbich he had

no valid claim and be unjustly enriched therebyemwim equity and

justice it should be returned to the payor.

In the instant case, the claimant relied on thgpaedent's mistaken
assertions that the privilege tax was owed. Dedpi¢ six-month requirement set
forth in W.Va. Code § 17A-10-12, the Court findattinder the principle of unjust
enrichment, the claimant is entitled to recover ti@ount of the tax that she was
improperly chargedSee Absure, Inc. v. Huffma13 W.Va. 651 (2003). Thus, the
Court, in equity and good conscience, finds thatdlaimant is entitled to an award
in the amount of $989.00.

Award of $989.00.

OPINION ISSUED AUGUST 26, 2009

JOHN H. HALSTEAD
V.
DIVISION OF MOTOR VEHICLES
(CC-08-0396)

Claimant appearegro se
Ronald R. Brown, Assistant Attorney General, fosgandent.

PER CURIAM:

Claimant seeks to recover $292.50 for a privilege that respondent
mistakenly charged the claimant on his 2002 Mercsaple when the claimant
registered his vehicle in this State. On Septen#¥er2007, the claimant paid a
privilege tax at respondent’s office in Sabratoterathe respondent incorrectly
informed him that the tax was due. The claimastified that he was charged the tax
in West Virginia even though he had previously paidales tax on his vehicle in
Michigan, his former state of residence. On July 2008, claimant sent an



W.Val] REPORTS STATE COURT OF CLAIMS 29

application for refund to respondent’s office inadleston. On July 31, 2008,
respondent denied the claim since it was not matthénvgix months of the date of the
transaction.

Respondent admits the validity of the claim in #mount of $292.50.
However, respondent avers that the claim shouldisreissed on the basis that the
statute of limitations has lapsed. W.Va Code §-1DAL2 requires that an application
for a refund must be made within six months after tlate of the transaction.
Respondent avers that the claimant paid the taSeptember 27, 2007, but the
request for refund was not made until July 12, 2008

W.Va. Code § 17A-10-12 states as follows:

Whenever any application to the department is apeared by any

fee as required by law and such application issedwor rejected

said fee shall be returned to said applicant. \Wehen the

department through error collects any fee not meguio be paid

hereunder the same shall be refunded to the ppesamg the same

upon application therefor made within six montheathe date of

such payment.

In Prudential Insurance Co. of America v. Coud80 W.Va. 210, 214
(1988), the Supreme Court of Appeals of West Vigyhreld,

It is generally recognized in the law of restitatitat if one party

pays money to another party (the payee) becauaaro$take of

fact that a contract or other obligation requiradhspayment, the

party making the payment is entitled to repaymdrihe money

from the payee. The theoretical basis for thisgpile is that it

would be unjust to allow a person to retain monewhbich he had

no valid claim and be unjustly enriched therebyemwim equity and

justice it should be returned to the payor.

In the instant case, the claimant relied on thgaedent's mistaken
assertions that the privilege tax was owed. Dedpi¢ six-month requirement set
forth in W.Va. Code § 17A-10-12, the Court findattander the principle of unjust
enrichment, the claimant is entitled to recover tamount of the tax that he was
improperly chargedSee Absure, Inc. v. Huffma1,3 W.Va. 651 (2003). Thus, the
Court, in equity and good conscience, finds thatdlimant is entitled to an award
in the amount of $292.50.

Award of $292.50.

OPINION ISSUED AUGUST 26, 2009

DAVID WILFONG
V.
DIVISION OF HIGHWAYS
(CC-08-0494)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:
Claimant brought this action for vehicle damageohhbccurred when he
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was riding his 1999 California Motorcycle Companjdé/Rider, and his motorcycle
struck an uneven section of the roadway on State¢eRo6 near Kingwood, Preston
County. State Route 7 is a road maintained byomdpnt. The Court is of the
opinion to make an award in this claim for the cewsmore fully stated below.

The incident giving rise to this claim occurrechpproximately 12:30 p.m.
on October 13, 2008. State Route 7 is a paved withda yellow center line and
white edge lines. At the time of the incident,iwlant was leading a group of four
motorcyclists from Morgantown, Monongalia CountyDeep Creek, Maryland.
Claimant was traveling up the mountain on Statet®@uvhen he noticed a section
of gravel on the roadway. Although the claimaniueed his speed to between forty-
five and fifty-five miles per hour, his motorcyclstruck a ledge that was
approximately four inches high. The claimant l&@rned that the road had been cut
during the installation of a culvert across thedid@ravel was placed in the area to
level out the roadway but, at the time of the ckmib's incident, the gravel had
washed away creating an uneven surface. Aftemttident, the claimant realized
that the signs placed by respondent to warn trevelethis hazard had blown over
the hill. Claimant’'s motorcycle sustained damagétg front tire and rim in the
amount of $897.75, and claimant’s insurance debligctvas $1,000.00.

James Burks testified that he was the second myatiestin the group and
was traveling between fifty to seventy-five feehimel the claimant. Mr. Burks stated
that he could not see the cut in the road untivhe approximately 100 to 150 feet
away from this area. He testified that the cueraded across the entire length of the
roadway. Although he slowed down, he also striekuneven section of roadway
with his motorcycle. Mr. Burks stated that he #melclaimant were able to warn the
other motorcyclists in time so they did not sustéamage to their motorcycles.

The position of the respondent is that it did reténactual or constructive
notice of the condition on State Route 7. LarryaWés, Highway Administrator for
respondent in Preston County, testified that Hangliar with the area where this
incident occurred and stated that State Routeafirst priority route in terms of its
maintenance. He testified that around Octobel0B882respondent had replaced a
culvert pipe at this location. Gravel was plaaethie area where the cut was made.
Respondent had to wait before paving over this besause rain and traffic could
cause the surface to settle, creating an indentatithe surface. Respondent’s crews
placed two “Road Work” signs 528 feet ahead of #isa on the eastbound and
westbound lanes. Mr. Weaver testified that heetied/ through this location on the
Friday before the Columbus Day weekend and sthggdtie signs were in place and
there were no problems with the gravel. Respondieimot realize that there was a
problem in this area until Tuesday, October 14,8 @thich was after the holiday
weekend.

The well-established principle of law in West Vin@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#.dkins v.
Sims130 W.Va. 645, 46 S.E.2d 81 (1947). In ordeididl hespondent liable for road
defects of this type, a claimant must prove thspoedent had actual or constructive
notice of the defect and a reasonable time todekective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tlespondent had, at the
least, constructive notice of the uneven sectiomaflway on State Route 7. Since
respondent’s warning sign was down at the timéefincident, the Court finds that
motorists were not warned of the hazard in this lirgffic area. Thus, the Court



W.Val] REPORTS STATE COURT OF CLAIMS 31

finds respondent negligent and claimant may malezavery for the damage to his
vehicle. In accordance with the findings of faadaconclusions of law
stated herein above, the Court is of the opinioartd does make an award to the
claimant in the amount of $897.75.

Award of $897.75.

OPINION ISSUED AUGUST 26, 2009

ALLEN TENNANT
V.
DIVISION OF HIGHWAYS
(CC-09-0111)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimant and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. On January 30, 2009, at approximately 8:30,almmant was driving
his 2006 Chevrolet Colorado truck east on Stateté&k@uon the Clovis Bridge in
Pentress, Monongalia County, when his truck straicketal plate, damaging his
vehicle’s tire. According to the claimant, thetpldiad been plowed off the side of
the bridge by respondent’s snow plow.

2. Respondent is responsible for the maintenah8tate Route 7 which it
failed to maintain properly on the date of thisident.

3. As aresult, claimant’s vehicle sustained daeragts right, rear tire in
the amount of $90.58.

4. Respondent agrees that the amount of $90r38¢ damages put forth
by the claimant is fair and reasonable.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of State Route 7 intfi@ées, Monongalia County, on the
date of this incident; that the negligence of resjamt was the proximate cause of the
damages sustained to claimant’s vehicle; and higaatmount of the damages agreed
to by the parties is fair and reasonable. Thasmant may make a recovery for his
loss.

Accordingly, the Court is of the opinion to and daorake an award in the
amount of $90.58.

Award of $90.58.

OPINION ISSUED AUGUST 26, 2009

DANIEL CANTIS AND DEBORAH CANTIS
V.
DIVISION OF HIGHWAYS
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(CC-07-0208)
Claimants appearguto se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimants and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. On June 8, 2007, between 11:00 a.m. and 1200 the claimants’ son,
Dean Cantis, was traveling toward Morgantown, Majadia County, on State Route
81 when the 1998 Chevrolet Blazer he was drivingcgta twenty-inch piece of metal
joiner strip located on the interstate overpassigai The joiner strip had
disintegrated, and there were pieces protruding fre metal strip that had punctured
the vehicle’s tire.

2. Respondent is responsible for the maintenan&taté Route 81 which
it failed to maintain properly on the date of thisident.

3. As aresult, claimants’ vehicle sustained daartagts tire, front bearing
hub assembly, and wheel alignment in the amouit 3f99.44. Claimants’ insurance
deductible at the time of the incident was $500.00wus, claimants’ recovery is
limited to that amount.

4. Respondent agrees that the amount of $500r@e damages put forth
by the claimants is fair and reasonable.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of State Route 8lhendate of this incident; that the
negligence of respondent was the proximate caugheoflamages sustained to
claimants’ vehicle; and that the amount of the dgasaagreed to by the parties is fair
and reasonable. Thus, claimants may make a rectuetheir loss.

Accordingly, the Court is of the opinion to and darake an award in the
amount of $500.00.

Award of $500.00.

OPINION ISSUED AUGUST 26, 2009

LINDA L. FLOYD
V.
DIVISION OF HIGHWAYS
(CC-08-0199)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damageohtoccurred when her
2005 Pontiac GT struck a hole on U.S. Route 33gdated as West Second Street,
in Weston, Lewis County. U.S. Route 33 is a romdntained by respondent. The
Court is of the opinion to make an award in thigirol for the reasons more fully
stated below. The incident giving rise to thisitlaccurred at approximately
1:30 p.m. on April 16, 2008. The claimant testifidnat she was driving on Main
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Street in the right lane to make a turn onto U.&utR 33. As she drove onto U.S.
Route 33 at approximately ten miles per hour, lediale struck a hole in the road.
Claimant stated that it looked as though respondastperforming road construction
in this area. However, she did not notice any nwadk signs at the time that this
incident occurred. Claimant submitted a photogtaphdemonstrates that there was
a hazard sign at this location, but the sign waated behind the hole. As a result
of this incident, claimant’s vehicle sustained dgeto its passenger side tires, rims,
and its front bumper in the amount of $1,555.0%air@ant did not have insurance
coverage for her loss.

The position of the respondent is that it did reténactual or constructive
notice of the condition on U.S. Route 33. VictardQ, Highway Administrator for
respondent in Lewis County, testified that he iifear with the area where this
incident occurred. He stated that pursuant toardent's Core Maintenance Plan,
respondent was required to grind out the holekigarea and patch them with hot
mix. It took respondent two days to perform theknat this location. Although Mr.
Koon did not review the road work, he stated thtiane respondent’s crews are
involved in grinding activities, respondent plac¢Boad Work” signs before the
location of the hole. He testified that one sigaswlaced near the Corner Café, and
another sign was placed between the parking lotlaméntrance to the bank.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyasklers upon its road#.dkins v.
Sims130 W.Va. 645,46 S.E.2d 81 (1947). In orderdollhespondent liable for road
defects of this type, a claimant must prove thsppodent had actual or constructive
notice of the defect and a reasonable time todekective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tlespondent had, at the
least, constructive notice of the hole which claitigvehicle struck on U.S. Route
33 because it had placed the road hazard sign et#Ewsince claimant’s photograph
demonstrates that the road hazard sign was behérid¢ation of the hole, the Court
finds that it is reasonable that the claimant ditisee the sign before her vehicles
struck the hole. The sign should have precedelbtadion of the road work in order
to adequately warn the traveling public of this draz Thus, the Court finds
respondent negligent and claimant may make a regdee the damage to her
vehicle.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $1,555.05.

Award of $1,555.05.

MICHAEL A. CORCOGLIONITI
VS.
DIVISION OF HIGHWAYS
(CC-08-0129)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for respondent.

PER CURIAM:
Claimant brought this action for vehicle damageckhdccurred when he
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maneuvered his 2008 Honda Accord onto the curlidaaoles on Virginia Avenue
in Bridgeport, Harrison County. Virginia Avenueisoad maintained by respondent.
The Court is of the opinion to make an award ferrdasons more fully stated below.

The incident giving rise to this claim occurteetween 4:30 p.m. and 5:00
p.m. on March 13, 2008. The speed limit on VirgiAvenue is twenty-five miles per
hour. At the time of the incident, the claimantswdriving between ten to fifteen
miles per hour on the 300 block of Virginia Avertagvards downtown Bridgeport.
When claimant noticed that there were holes onmdhd, he swerved his vehicle to
the right and onto the curb to avoid the holese ¥éhicle’s right front rim was cut
when he struck the curb. Claimant testified tieas unable to drive onto the other
lane of traffic due to oncoming vehicles. Claimstiatted that he notified respondent
of the condition of the road prior to this incideAs a result, claimant’s vehicle
sustained damage to its rim in the amount of $4B5.%laimant’'s insurance
deductible at the time of the incident was $250.00ws, claimant’s recovery is
limited to that amount.

The position of the respondent is that it did reténactual or constructive
notice of the holes on Virginia Avenue. David Caktighway Administrator for
respondent in Harrison County, testified that tbéed on the road are caused by
drainage problems due to a natural spring in tlea.aHe stated that maintenance of
the drains and the sidewalks are the responsitifitthe city. He testified that
respondent patches this road approximately thneesta year in the summer months.
Since respondent had run out of winter grade pagchiaterial, respondent was
unable to patch holes until the hot asphalt plapened, which was after this incident
occurred. The well-established principle of laW/WVest Virginia is that the
State is neither an insurer nor a guarantor os#tiety of travelers upon its roads.
Adkins v. Sims130 W.Va. 645, 46 S.E.2d 81 (1947). In orderdtdhrespondent
liable for road defects of this type, a claimanstqrove that respondent had actual
or constructive notice of the defect and a readlent#be to take corrective action.
Chapman v. Dep't of Highway$g Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat lespondent had, at the
least, constructive notice of the holes in thigipalar area and that the holes created
a hazardous condition to the traveling public. €zmuently, there is sufficient
evidence of negligence to base an award. Notwitleshg the negligence of
respondent, the Court is also of the opinion tkatrant over- corrected his vehicle
when his vehicle struck the curb. Claimant alss aaare of the condition on the
roadway. In a comparative negligence jurisdictguth as West Virginia, claimant’s
negligence can reduce or bar recovery in a cl@ased on the above, the Court finds
that the negligence of claimant equals twenty-par¢20%) of his loss. Since the
negligence of claimant is not greater than or etu#he negligence of respondent,
claimant may recover eighty-percent (80%) of ttsslsustained, for an award in the
amount of $200.00.

In accordance with the findings of fact and conidos of law stated herein
above, the Court is of the opinion to and does nakaward to claimant in the
amount of $200.00.

Award of $200.00.

OPINION ISSUED AUGUST 26, 2009
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JEFFERY S. CHUMLEY
V.
DIVISION OF HIGHWAYS
(CC-08-0314)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechtoccurred when his
2008 Harley Davidson motorcycle struck two holegt@mentrance ramp as he was
merging onto I-79 South from the Meadowbrook BxBridgeport, Harrison County.
I-79 South is a road maintained by respondent. Jdwart is of the opinion to make
an award in this claim for the reasons more fullyed below.

The incident giving rise to this claim occurre@pproximately 2:00 p.m. on
June 8, 2008. At the time of the incident, thernkait was driving from Monongalia
County to Doddridge County, where his family residé he claimant stopped at an
Exxon station to fill his motorcycle with gas beddhe trip. Then the claimant took
the entrance ramp onto I-79 South. As he was agping the top of the hill on the
entrance ramp at approximately fifty miles per hdus vehicle struck two holes in
the road. The holes were situated approximatedylamdred feet from each other,
and claimant stated that the first hole causeddtiveage to his motorcycle. The
claimant testified that he did not see the holdsraehis motorcycle struck them.
Claimant drove his vehicle onto the emergency pfillarea on the interstate and
noticed that his motorcycle’s tire and rim were dgad. Claimant's vehicle
sustained damage in the amount of $1,138.39. $lageant’s insurance declaration
sheet indicates that he had a $250.00 deductilsleetovery in this claim is limited
to that amount.

The position of the respondent is that it did rtéhactual or constructive
notice of the condition on the entrance ramp o8 ISbuth near the Meadowbrook
Exit. Gary Dyer, Crew Supervisor for respondegstified that he is responsible for
the maintenance of I-79 from the Weston Exit toRa@mont Exit. Mr. Dyer stated
that he is familiar with the area where the subjgatient occurred. He testified that
it is a high traffic area to the extent that thistfpn of I-79 is one of the last sections
of concrete highway left in the State. A contrast@as hired to repave the road.
According to Mr. Dyer, the respondent did not reeeiomplaints regarding the holes
at this particular location prior to the subjeatident. He stated that respondent had
patched holes in this area on May 21, 2008, andlioe 5, 2008.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#dkins v.
Sims,130 W.Va. 645, 46 S.E.2d 81 (1947). In ordetionespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat liespondent had, at the
least, constructive notice of the holes which chait's motorcycle struck and that the
holes presented a hazard to the traveling putdfme@ally given the heavy traffic on
this road. Although respondent had performed reasmce at this location, the
patchwork proved inadequate at the time of thediai in question. Thus, the Court
finds respondent negligent and claimant is entiitbechake a recovery for the damage
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to his vehicle.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $250.00.

Award of $250.00.

OPINION ISSUED AUGUST 26, 2009

ABNER D. ALLEN
V.
DIVISION OF CORRECTIONS
(CC-08-0403)

Claimant present via telephone conference call.
Charles P. Houdyschell Jr., Senior Assistant Aggr@eneral, for
Respondent.

PER CURIAM:

Claimant, an inmate at the Mount Olive CorrectiodBamplex, a facility of
the respondent, brought this claim to recover #iaerof certain personal property
items that he alleges were lost by the respondeémg.Court is of the opinion to make
an award in this claim for the reasons more fullyed below.

Claimant testified via telephone conferenceatdthe hearing of this matter
on May 7, 2009. The claimant stated that his priyperas lost when he was
transferred from St. Mary’s Correctional Centerthie Mount Olive Correctional
Complex on March 21, 2008. The claimant alleges the following items were
misplaced: 1) one pair of shower shoes; 2) sixspEiHanes briefs; 3) seven pairs of
socks; 4) one thermal shirt; and 5) one thermak.pa@laimant asserts that he
purchased these items while he was incarceratditeatiuttonsville Correctional
Institution approximately two and a half years agod he had not used some of the
items at the time that they were lost. After tleating, the claimant submitted the
“Huttonsville Correctional Institution Property Mghindicating that the lost items
were valued at $113.65.

Respondent admits liability in this matter.

This Court has taken the position in prior clailmestif a bailment situation
has been created, respondent is responsible fpegyoof an inmate which is taken
from that inmate, remains in its custody, and isgnoduced for return to the inmate.

The Court finds that the respondent is responéiléhe property that was
misplaced during the claimant’s transfer betweeilif@s. Accordingly, the Court
makes an award to the claimant herein in the amoiu$it 13.65.

Award of $113.65.

OPINION ISSUED AUGUST 26, 2009

MIGUEL DELGADO
V.
DIVISION OF CORRECTIONS
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(CC-09-0018)

Claimant appearegro se
Charles P. Houdyschell Jr., Senior Assistant Aggr@eneral, for
Respondent.

PER CURIAM:

Claimant, an inmate at the Mount Olive Correcticdbamplex, a facility of
the respondent, brought this claim to recover tilaerof certain personal property
items that were seized and destroyed by the regmbndClaimant placed a value of
$50.00 on his property.

The claimant testified at the hearing of this nrdtiat respondent seized and
destroyed one pair of sweat pants and one spramehbeyeglass case that he was not
permitted to have in his possession. On Februa?9@8, the claimant paid the Arts
and Crafts Department at the prison $11.66 to perfdterations on his sweat pants
and sweat shirt. The claimant had the pants takand had velcro attached to the
back pocket of the pants so that his compact dasepwould not fall out.

On September 23, 2008, Arietta King, Store Keeperttie State Shop,
seized the sweat pants containing the velcro, &edasso seized the claimant's
spring-loaded eyeglass case. The claimant purdHaiseeyeglasses on March 25,
2008, at a cost of $272.00 and estimates thatthe of the eyeglass case is $10.00.
Claimant valued his sweat pants at $40.00. Wherckimant filed a grievance
regarding the seizure of his property, he was mémat that he had two options: 1)
send the property home or 2) have the propertyaesi. The claimant stated that
he did not have a place to mail his items, and édiged to make an election.
Claimant’s property was destroyed on October 20820

Arietta King, Store Keeper at the State Shop, ftedtithat she seized the
claimant’s sweat pants because the claimant wagearatitted to alter his clothing.
Under respondent’s Policy Directive Number 325.@@atéd March 1, 2008),
“contraband” is defined as follows: “Any item ortiale which is not specifically
authorized in writing by the Commissioner or Ward&ministrator for inmate
possession, or an authorized item which has béeredlor which has been obtained
from any unauthorized source.” Although the svgeatts were altered at the prison,
Ms. King explained that an inmate performed theration, not prison personnel. In
addition, Ms. King stated that the claimant’s sgfioaded eyeglass case is considered
contraband because the metal inside the case cemetdor impermissible purposes.

The Court finds that the claimant is entitled toaige compensation for the
sweat pants because respondent’'s Arts and Crafparibeent authorized and
approved the alteration. Since respondent progeied the spring-loaded eyeglass
case because it was considered contraband, theaclis not entitled to receive
compensation for this item.

Accordingly, the Court is of the opinion to and dorake an award to the
claimant in the amount of $40.00.

Award of $40.00.

OPINION ISSUED SEPTEMBER 10, 2009

SUE L. BANEY
V.
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DIVISION OF HIGHWAYS
(CC-08-0184)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagecohtoccurred when her
2006 Ford 500 struck a hole on Mount Harmony Rdadjgnated as County Route
73/1 in Fairmont, Marion County. County Route 78la road maintained by
respondent. The Court is of the opinion to makaveard in this claim for the reasons
more fully stated below.

The incident giving rise to this claim occurre@pproximately 9:10 p.m. on
April 2, 2008. County Route 73/1 is a two-lane mhvead with a centerline and no
edge lines. The speed limit is thirty miles peuhoAt the time of the incident,
claimant was driving from her home in Rayford Ad@¢he FBI Center. As claimant
was proceeding at the speed limit, her vehicleckteuhole on the right side of the
paved portion of the road. The hole was approaiydivo feet in diameter and was
situated six inches from the berm. Claimant tiestithat she was unable to avoid the
hole due to an oncoming vehicle. As a result &f thcident, claimant’s vehicle
sustained damage to its tire and rim in the amo@i$394.82. Since claimant’s
insurance deductible was $250.00, claimant’s regoiedimited to that amount.

The position of the respondent is that it did reténactual or constructive
notice of the condition on County Route 73/1. Mieh Roncone, Highway
Administrator for respondent in Marion County, it that County Route 73/1 is
a second priority road in terms of its maintenan&ecording to respondent’s Core
Maintenance Plan, respondent patches holes on CBRanite 73/1 after it performs
patch work on U.S. Route 19 and U.S. Route 250expéained that although County
Route 73/1 is a second priority road it terms ®hiaintenance, it has a high average
daily traffic count. Although Mr. Roncone was reware of the particular hole in
guestion, he stated that there were holes nedrdira of the road. Mr. Roncone
testified that respondent received complaints iggrholes in this area prior to the
incident.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyeaklers upon its road#dkins v.
Sims,130 W.Va. 645,46 S.E.2d 81 (1947). In ordeididnespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tiespondent had, at the
least, constructive notice of the hole which claitisvehicle struck and that the hole
presented a hazard to the traveling public. The sf the hole leads the Court to
conclude that respondent had notice of this cammlitin addition, the claimant could
not have avoided the hole during the time of th@dent. Thus, the Court finds
respondent negligent, and claimant may make a ezgdior the damage to her
vehicle. In accordance with the findings of faadaconclusions of law
stated herein above, the Court is of the opinioartd does make an award to the
claimant in the amount of $250.00.

Award of $250.00.
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OPINION ISSUED SEPTEMBER 10, 2009

JOHN R. ELKO JR
V.
DIVISION OF HIGHWAYS
(CC-08-0307)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechtoccurred when his
2006 Hyundai Tiburon struck a washed out sectiddaiint Clare Road, designated
as State Route 25, near Lost Creek, Harrison CouState Route 25 is a road
maintained by respondent. The Court is of theiopito make an award in this claim
for the reasons more fully set forth below.

The incident giving rise to this claim occurrecapproximately 11:30 a.m.
on June 11, 2008. State Route 25 is a paved, an@foad with a yellow center line
and white edge lines. The speed limit in this @sd#ty-five miles per hour. At the
time of the incident, claimant testified that hesveliving from Lost Creek towards
Clarksburg. The Green Valley Inn is the nearestitaark to the area where this
incident occurred. As the claimant was drivingpproximately forty-five miles per
hour, his vehicle struck a washed out portion efrilad. He stated that there was a
flood one week prior to this incident that caudeel $ection of road to wash out.
Since the washed out portion occupied the entidthnf both lanes of the roadway,
claimant could not have avoided this area. Héfimdthat he was not aware of the
condition of the road prior to this incident. @tant's girlfriend, Kara Randolph,
was a passenger in the vehicle at the time ofitidént. She testified that she travels
this road several times per month. The last tila¢ she traveled on the road prior to
this incident was before the flooding had occurréd. a result, claimant’s vehicle
sustained damage to its right, front rim in the amaf $196.73.

The position of respondent is that it did not haeial or constructive notice
of the condition on State Route 25. David Caveghidiay Administrator for
respondent in Harrison County, testified that & isecond priority road in terms of
its maintenance. Mr. Cava testified that he asdchéws worked from June 4, 2008,
through June 6, 2008, to keep the roads open widéech flooded. He stated that
respondent was inundated with complaints regardagshouts, high water, culverts
failing, and people not being able to travel to &modh their homes. Approximately
twenty-five roads were affected by the flooding avete closed from two to five
days. Mr. Cava testified that he was aware thateSRoute 25 was under high water
in several locations. Respondent placed high wagening signs on the primary
routes, and respondent had run out of signs tauthes location.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyeaklers upon its road#dkins v.
Sims,130 W.Va. 645,46 S.E.2d 81 (1947). In ordeididnespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).
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In the instant case, the Court is of the opinicat tlespondent had, at the
least, constructive notice of the washed out porntibthe road which the claimant’s
vehicle struck. Although respondent was performimgk to clear the roads due to
flooding at the time of this incident, the Courtds that the condition of State Route
25 created a hazard to the traveling public. TthesCourt finds respondent negligent
and claimant may make a recovery for the damagésteehicle.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $196.73.

Award of $196.73.

OPINION ISSUED SEPTEMBER 10, 2009

MONA L. IDDINGS
V.
DIVISION OF HIGHWAYS
(CC-08-0381)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechtoccurred when her
2005 Nissan Altima struck chunks of concrete ol In@ar the 5th Street Exit in
Huntington, Cabell County. 1-64 is a public roadintained by respondent. The
Court is of the opinion to make an award in thiral for the reasons more fully
stated below.

The incident giving rise to this claim occurredAurgust 2, 2008. Claimant
testified that she was driving westbound on |-6dpgtroximately sixty miles per hour
when her vehicle struck chunks of concrete on dlael that fell from an overpass on
I-64. As a result of this incident, claimant’s i@l sustained damage to its tire and
rim in the amount of $144.16. Claimant’s insuradeductible was $250.00.

Respondent did not present a witness at the heafitigs matter.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyasklers upon its road#.dkins v.
Sims130 W.Va. 645,46 S.E.2d 81 (1947). In orderdio hespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In Lawrence v. Div. of Highways;C-08-0390 (Issued July 8, 2009),
claimant’s vehicle struck chunks of concrete od a6 he was traveling under the 5th
Street Bridge on August 2, 2008, in Huntington, €bBounty. The Court found that
respondent had, at the least, constructive nofitieeopotential deterioration of the
concrete haunches on the bridge on I-64 and tlsatdmdition posed a hazard to the
traveling public. Based upon the Court’s decisioriawrence the Court finds
respondent negligent. Thus, claimant is entittecetover $144.16 for the damages
sustained to her vehicle.

In accordance with the findings of fact and conidos of law stated herein
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above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $144.16.
Award of $144.16.

OPINION ISSUED SEPTEMBER 10, 2009

KATE COSBY CARDWELL
V.
DIVISION OF HIGHWAYS
(CC-09-0108)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechtoccurred when her
2001 Pontiac Grand Am struck rocks on U.S. RoutBluewell, Mercer County.
U.S. Route 52 is a road maintained by respond&he Court is of the opinion to
make an award in this claim for the reasons mdtg $et forth below.

The incident giving rise to this claim occurredpproximately 8:30 p.m. on
January 7, 2009. U.S. Route 52 is a paved three+lzad, with two lanes traveling
uphill and one lane traveling downhill. The roasltenter lines and edge lines, and
the speed limit is forty-five miles per hour. Ttlaimant testified that it had been
raining for three days. At the time of the incitleéhe claimant was driving up the hill
in the right lane at between thirty-five and forhjles per hour when her vehicle
struck rocks in the travel portion of the road ai@lant testified that she travels this
road frequently, and she had seen rocks on theawadher occasions. She stated
that rocks fall from the hillside onto the sidetlo¢ road, and every time it rains, the
rocks roll onto the roadway. When the claimanimetd to the site of the incident to
take a photograph, the rocks had been moved oetside of the road near the hill
side. As a result of this incident, claimant’s iedd sustained damage in the amount
of $690.09. Although claimant’s insurance deddetibas $250.00, her insurance
company required her to pay $60.00 for a replacétirersince her original tire was
worn.

The position of the respondent is that it did reténactual or constructive
notice of the condition on U.S. Route 52. MichRelMcMillion, Transportation
Crew Supervisor for respondent in Mercer Countig@time of this incident, testified
that U.S. Route 52 is a high priority road in teiwhgs maintenance. He stated that
the berm in this area is between five or six feilewand the hill side near the road
is between twenty to thirty feet high. Mr. McMdh testified that there are no falling
rock signs at this location. The DOH 12, a recofdespondent’s work activity,
indicates that respondent received several 91% oadlarding various areas in the
County where there had been rock slides, tree fatid ditch lines that needed to be
cleaned out. Respondent cleaned up the rockssratha on January 7, 2009.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetsawelers upon its road#\dkins v.
Sims130 W.Va. 645,46 S.E.2d 81 (1947). In orderdio hespondent liable for road
defects of this type, a claimant must prove thsppoedent had actual or constructive
notice of the defect and a reasonable time todekective actionChapman v. Dep't
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of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinioat thespondent had
constructive notice of rocks likely to fall at thadint on U.S. Route 52. The Court
finds that respondent knew that this area is ptomeck falls. However, no warning
signs were placed at this location. Thus, the €Céods respondent negligent.
Notwithstanding the negligence of respondent, therCalso finds that claimant was
negligent in failing to reduce her speed when she aware that rocks fall at this
location. In a comparative negligence jurisdicti@uch as West Virginia, the
negligence of a claimant can reduce or bar recawesyclaim. Based on the above,
the Court finds that the negligence of claimantadsjtwenty-five (25%) percent of
her loss. Since the negligence of claimant is gretater than or equal to the
negligence of respondent, claimant may recoverrgg:deve (75%) percent of the
loss sustained. The Court is limited to considgtime amount of the deductible
($250.00) in determining the amount of this awafthus, claimant is entitled to an
award in the amount of $187.50.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does nakaward to claimant in the
amount of $187.50.

Award of $187.50.

OPINION ISSUED SEPTEMBER 10, 2009

JANA LYNNE SHANNON
V.
DIVISION OF HIGHWAYS
(CC-09-0174)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimant and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. On January 3, 2009, at approximately 2:30 pchaimant was traveling
north on State Route 2 near New Martinsville, We@sunty, West Virginia, when
her vehicle was struck by a falling piece of debmsn the overpass bridge damaging
the vehicle’s windshield.

2. Respondent is responsible for the maintenan&até Route 2 which it
failed to maintain properly on the date of thisident.

3. As aresult, claimant’s vehicle sustained dartagts dash panel and
windshield.

4. Respondent agrees that the amount of $5,33@.the damages put forth
by the claimant is fair and reasonable.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of State Route 2 enddte of this incident; that the
negligence of respondent was the proximate caugheotlamages sustained to
claimant’s vehicle; and that the amount of the dgesagreed to by the parties is fair
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and reasonable. Thus, claimant may make a recdéoeher loss.

Accordingly, the Court is of the opinion to and daorake an award in the
amount of $5,436.13.

Award of $5,436.13.

OPINION ISSUED SEPTEMBER 23, 2009

DIRK ROBERT HUGO SCHLINGMANN AND
CATHERINE ELLEN SCHLINGMANN
V.
DIVISION OF HIGHWAYS
(CC-05-0329)

James F. Companion and Yolanda G. Lambert, AtterragyLaw, for
claimants.
Andrew F. Tarr and Jason C. Workman, Attorneysaat,Lfor Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimants and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. Respondentis responsible for the maintenainaéest Virginia Route 67,
Brooke County, West Virginia.

2. Onor around January 4, 2004, claimants’ pitypigrcluding their house,
hillside, and property value, suffered damagerasualt of a landslide adjacent to their
property along West Virginia Route 67.

3. The claimants allege that the landslide wasedifrom WVDOH's
installation of a culvert and gabion wall along \WeBginia Route 67.

4. For the purposes of settlement, respondémioadedges culpability for
the preceding incident.

5. Claimant and respondent believe that in thisqdar incident and under
these particular circumstances that an award tf sight thousand two hundred fifty
dollars ($68,250.00) would be a fair and reasonabieunt to settle this claim.

6. The parties to this claim agree that the tetah of sixty eight thousand
two hundred fifty dollars ($68,250.00) to be paidrbspondent to the claimants in
Claim No. CC-05-0329 will be a full and completdtieenent, compromise and
resolution of all matters in controversy in saiiel and full and complete satisfaction
of any and all past and future claims and damageneints may have against
respondent arising from the matters describedithcdaim.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of W.Va. Route 67hmndate of this incident; that the
negligence of respondent was the proximate causheoflamages sustained to
claimants’ property; and that the amount of the aiges agreed to by the parties is
fair and reasonable. Thus, claimants may makeavesy for their loss.

Accordingly, the Court is of the opinion to and daorake an award in the
amount of $68,250.00.

Award of $68,250.00.
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OPINION ISSUED OCTOBER 1, 2009

PATRICIA A. BLANKENSHIP
V.
DIVISION OF HIGHWAYS
(CC-06-0263)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damageaoktoccurred when her
2002 Ford Thunderbird struck loose pieces of aspdrall-64 East in Institute,
Kanawha County. The claimant lost control of tlehiele, and the vehicle was
totaled in this incident. 1-64 is a public roadintained by respondent. The Court
is of the opinion to make an award in this claimtfte reasons more fully set forth
below. The incident giving rise to this claim ocadbetween 6:15 a.m. and 6:30
a.m. on August 18, 2006. There are three eastbaned on I-64, and the speed limit
is seventy miles per hour. At the time of the dieeit, claimant testified that she was
traveling to work at CAMC Memorial Hospital, andestvas proceeding in the left
lane. As she was driving at a speed of betweéy-Bize and seventy miles per hour,
she noticed that there was a lot of asphalt ondhé. The tires on her vehicle started
skidding, and she lost control of the vehicle. Vahicle crossed into the median and
rolled two or three times before it came to resttmnberm. Although claimant stated
that there were road construction signs in thig,ashe did not notice any signs
warning drivers to reduce their speed. She st#tatl it appeared as though
respondent was grading the road before placingasphalt in this area. The gravel
was placed on the road to cover the ridges thag Vet from the grading activity.
Claimant stated that when this incident occurrkd fsd been driving on this road for
twelve years. Claimant’s vehicle was totaled assalt of this incident. Claimant
seeks to recover her insurance deductible in trruatof $500.00 and work loss (for
fourteen hours of work at a rate of $32.24 per houthe amount of $451.36.

The position of the respondent is that it did reténactual or constructive
notice of the condition on I-64. Respondent ditlpresent a witness at the hearing.

The well-established principle of law in West §firia is that the State is
neither an insurer nor a guarantor of the safetyasklers upon its road#.dkins v.
Sims130 W.Va. 645,46 S.E.2d 81 (1947). In orderdio hespondent liable for road
defects of this type, a claimant must prove thspo@dent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways 16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat iespondent had, at the
least, constructive notice of the loose piecessphalt which claimant’s vehicle
struck and that this condition presented a hazatfid traveling public. Thus, the
Court finds respondent negligent and claimant makara recovery for the damage
to her vehicle.  In accordance with the findingsfadt and conclusions of law
stated herein above, the Court is of the opinioartd does make an award to the
claimant in the amount of $951.36.

Award of $951.36.
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OPINION ISSUED OCTOBER 1, 2009

DONNA ANTHONY
V.
DIVISION OF HIGHWAYS
(CC-07-0325)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimant and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. On or around September 24, 2007, claimantriedl hole and broke her
leg in the rest area parking lot at Mineral Wells.

2. Respondent is responsible for the maintenanstate rest area parking
lots which it failed to maintain properly on thetelaf this incident.

3. As aresult, claimant sustained a broken legsahsequent surgery with
damages in the amount of $2,000.00.

4. Respondent agrees that the amount of $2,00ar.the damages put forth
by the claimant is fair and reasonable.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of the State Rest Atddineral Wells in Wood County
on the date of this incident; that the negligerfaegpondent was the proximate cause
of the personal injury sustained to claimant; amat the amount of the damages
agreed to by the parties is fair and reasonablais;Tclaimant may make a recovery
for her loss.

Accordingly, the Court is of the opinion to and daeake an award in the
amount of $2,000.00.

Award of $2,000.00.

OPINION ISSUED OCTOBER 1, 2009

PAUL D. HELMICK
V.
DIVISION OF HIGHWAYS
(CC-07-0255)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this claim for damage to the dsisng of his property,
located in Clarksburg, Harrison County, which hiegds occurred as a result of
respondent’s negligent maintenance of the ditobslion Strother Lane. Claimant
asserts that when there is a heavy rain, watesffomm Strother Lane onto County
Route 7 and then washes onto thirty feet of higedvay, making it impassible.
Claimant seeks to recover $4,800.00 for the costficing gravel that was washed
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away from his driveway by the flow of surface watdhe Court finds that claimant
is entitled to recover in this claim for the reasomore fully stated below.

Claimant testified that he purchased his propemty999, and that the
problems involved in the instant claim began in20The property was inspected at
the time that it was purchased, and there were atervyproblems on the property
previous to 1999. Claimant testified that whenétverins, water flows from Strother
Lane, a gravel road, crosses onto County Routp&yed road located perpendicular
to Strother Lane, and then flows onto his properGlaimant indicated that his
property is located below Strother Lane and Co&uyte 7. Due to the flow of the
surface water, the gravel on his property has whahay, creating ruts on his thirty-
foot driveway. Claimant testified that by easentaetdriveway serves as a private
road that is used by four families and two busiesd® travel to and from their
properties and County Route 7.

Claimant seeks to recover the cost of placing dravi® his dnveway The
documentation provided by the claimant at the Ingaof this matter indicates that the
cost of labor and equipment to perform the work ant®to $605.00; the cost of ten
tons of gravel amounts to $243.10; and the cogno¥ing equipment onto his
property to perform the necessary repairs amount$3t0.00. Thus, claimant’s
damages total $1,158.10.

The position of respondent is that it was not rgggit in its maintenance of
the drainage system on Strother Lane. David Chhghway Administrator for
respondent in Harrison County, testified that hiaumsiliar with the area involved in
this claim. Mr. Cava stated that since Strothard_i a gravel, dead end road, and
the rest of the road has been officially abandoittad.considered a fourth priority
road in terms of its maintenance. County Routehich intersects with claimant’s
driveway, is considered a second priority roaceimis of its maintenance.

Mr. Cava stated that the claimant first contacted tegarding the water
problems on Strother Lane and County Route 7 Siégtember 4, 2007. Mr. Cava
testified that subsequent to a flood event, respondeaned the rocks off the road,
maintained the approach on Strother Lane, and peeft repairs near the claimant’s
driveway. Afterwards, respondent cleaned out antbved several culvert pipes on
both sides of the road. Then, respondent installstted drain pipes across Strother
Lane to catch the surface water that flowed oreatiddle of the road. Respondent
also paved the area on Strother Lane where thes pipee installed. Mr. Cava
explained that respondent could not make the twob-ftitch at this location any
deeper because it would create a hazard on theosithee road for the traveling
public.

Mr. Cava testified that after a rain fall everdttbccurred in May of 2009,
the slotted drain pipe was approximately two-thiidsof gravel and stone, and the
ditches at this location were almost full. Mr. @durther stated that there are few
culverts and ditches in Harrison County that caultistand the amount of water in
this area. In addition, claimant’s property isdtexd at a lower elevation than County
Route 7 and Strother Lane. He stated that resporda alleviate the problem by
flushing the pipe and reopening the ditches.

The Court has held that respondent has a dutyotage adequate drainage
of surface water, and drainage devices must betaia@d in a reasonable state of
repair.Haught v. Dep’t of Highway4,3 Ct. Cl. 237, 238 (1980). In claims of this
nature, the Court will examine whether respondergiigently failed to protect a
claimant’s property from foreseeable damdyegers v. Div. of Highway2]1 Ct. CI.
97, 98 (1996).



W.Val] REPORTS STATE COURT OF CLAIMS a7

The Court finds that respondent was negligentsrmgintenance of the
drainage system on Strother Lane. The photogrd@imonstrate that water flowing
from Strother Lane and onto County Route 7 woulehtlivash onto claimant’'s
property, which eroded the condition of the claitisdriveway. Since the failure to
maintain adequate drainage was the proximate cafud®e damages sustained to
claimant’s property, the Court finds respondentigegt, and claimant may make a
recovery for his loss. Therefore, the Court findat $1,158.10 is a fair and
reasonable amount of compensate the claimant doddimages to his property.

Accordingly, the Court is of the opinion to and daaake an award in the
amount of $1,158.10.

Award of $1,158.10.

OPINION ISSUED OCTOBER 1, 2009

THOMAS H. FRESHWATER
V.
DIVISION OF HIGHWAYS
(CC-08-0482)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechtoccurred when his
2006 Mazda lll struck a hole on Eldersville Roagkignated as Alternate Route 27,
in Follansbee, Brooke County. Alternate Route 2a ipublic road maintained by
respondent. The Court is of the opinion to makaveard in this claim for the reasons
more fully stated below.

The incident giving rise to this claim occurre@pproximately 7:35 p.m. on
September 3, 2008. Alternate Route 27 is a pawed|ane road with center lines
and edge lines. The speed limit is forty milespaur. At the time of the incident,
claimant was driving west at approximately thirityef miles per hour when his
vehicle struck a hole in the road. The hole hgég@i edges and was approximately
two feet long, two feet wide, and four inches déépaimant could not have avoided
the hole due to oncoming traffic. Claimant tradeta this road two weeks prior to
this incident, but he did not recall seeing thechatl that time. As a result of this
incident, claimant’s vehicle sustained damagestarit, and the vehicle’s tires needed
to be re-aligned. Thus, claimant’'s damages t&al$¥4. Since claimant’s insurance
deductible at the time of the incident was $250dlimant’s recovery is limited to
that amount.

The position of the respondent is that it did remténactual or constructive
notice of the condition on Alternate Route 27. i@r&perlazza, Highway
Administrator for respondent in Brooke County, ifessi that Alternate Route 27 is
a third priority road in terms of its maintenanddr. Sperlazza stated that there are
a lot of homes in that area, and Alternate Routds2& highly traveled road.

” Although claimant indicated that the hole was ffmat deep, the Court
assumes that the claimant meant four inches deep.
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According to respondent's DOH12, a record of resigmt’'s work activity,
respondent’s crew was patching holes with hotfnam mile post 3.7 to mile post
4.9 on August 13, 2008. Claimant’s incident ocedmwvithin this area. Mr. Sperlazza
could not recall whether respondent received coimglaegarding the condition of
the road prior to this incident. Although responidieas employees that travel this
road on a daily basis, Mr. Sperlazza does not Iréchiey informed him that this
particular area needed attention.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyanklers upon its road#dkins v.
Sims,130 W.Va. 645, 46 S.E.2d 81 (1947). In orderdiollnespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat liespondent had, at the
least, constructive notice of the hole which claitisvehicle struck and that the hole
presented a hazard to the traveling public. Algiovespondent had performed
maintenance in this area, the patchwork proveddgadte at the time of claimant’s
incident. Thus, the Court finds respondent negliggnd claimant may make a
recovery for the damage to his vehicle.

In accordance with the findings of fact and coniclos of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $250.00.

Award of $250.00.

OPINION ISSUED OCTOBER 1, 2009

RICHARD R. GREENE I
V.
DIVISION OF HIGHWAYS
(CC-08-0128)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagécWwioccurred when his
2000 Audi S4 sedan struck a raised section of maméon U.S. Route 50, east of
Bridgeport, Harrison County. U.S. Route 50 is@&drmaintained by respondent. The
Court is of the opinion to make an award in thigirol for the reasons more fully
stated below.

The incident giving rise to this claim occurredveetn 8:45 p.m. and 9:00
p.m. on February 1, 2008. The speed limit onghisicular area of U.S. Route 50 is
twenty-five miles per hour. At the time of theiihent, the claimant was driving from
Grafton, where he works, to his father’s home ildBeport. As he was driving in the
westbound lane of U.S. Route 50 at between fifte¢wenty-five miles per hour, his
vehicle struck a raised section of pavement. Claintestified that he travels this
road on a daily basis. He stated that a housimgldpment was being constructed
in this area, and a broken water line on the caogtm site caused the deterioration
on the road. He testified that the eastbound laag closed at the time of the
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incident. Claimant asserts that respondent shioale closed the westbound lane
prior to this incident or made it passable. Assuit of this incident, claimant’s
vehicle sustained damage to the vehicle’s fronsgager’s side tire and rim in the
total amount of $694.94. Claimant's insurance d@éble was $1,000.00 at the time
of the incident.

The position of the respondent is that it did reténactual or constructive
notice of the condition on U.S. Route 50. David/&aHighway Administrator for
respondent in Harrison County, testified that URBute 50 is a first priority road in
terms of its maintenance. Mr. Cava stated thakths a slip in the road, and a
portion of the road surface was raised in this.aréke explained that the condition
was caused by moisture in the road surface. Relgmirclosed the eastbound lane
first to perform milling and patching activitie®uring the time that the eastbound
lane was closed, respondent placed temporarydsaffnals and signs to direct traffic
onto the portion of the road that was most passal#ié¢hough respondent was
engaged in milling activities to smooth out thesea portion on the westbound lane,
the road continued to deteriorate. After the chaitis incident, respondent closed
both lanes of traffic to perform repairs on thedoa

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#.dkins v.
Sims130 W.Va. 645, 46 S.E.2d 81 (1947). In ordeididl nespondent liable for road
defects of this type, a claimant must prove thspoedent had actual or constructive
notice of the defect and a reasonable time todekective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tlespondent had, at the
least, constructive notice of the raised sectigpasement on U.S. Route 50. Since
the condition on U.S. Route 50 created a hazattedraveling public, the Court
finds respondent negligent. Thus, claimant mayerakecovery for the damage to
his vehicle.

In accordance with the findings of fact and conidos of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $694.94.

Award of $694.94.

OPINION ISSUED OCTOBER 1, 2009

RONDA L. MILLER
V.
DIVISION OF HIGHWAYS
(CC-08-0438)

Chad C. Groome, Attorney at Law, for claimant.

Andrew F. Tarr, Attorney at Law, for Respondent.
PER CURIAM:

Claimant brought this action for vehicle damageohtoccurred when her
2003 Hyundai Elantra struck a piece of asphalt oWaVRoute 2 in Wheeling, Ohio
County. W.Va. Route 2 is a public road maintaibgdespondent. The Court is of
the opinion to make an award in this claim for thasons more fully stated below.

The incident giving rise to this claim occurreépproximately 8:45 a.m. on
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December 10, 2007. W.Va. Route 2 is a paved, flareeroad with a speed limit of
fifty-five miles per hour. Claimant testified thahe was driving at approximately
fifty miles per hour in the center lane, approxiehaB00 feet from the I-70 entrance
ramp, when her vehicle struck a piece of asphatiemoad. She stated that the piece
of asphalt was approximately twelve inches longlve inches wide, and between
five to six inches thick. Claimant testified thhére was a hole at this location, and
the piece of asphalt was lying beside the holace&ihere was a vehicle traveling in
front of her, she did not notice the hazard uh# driver of the vehicle swerved to
avoid it. Claimant maneuvered her vehicle oveavoid the object, but the object
caught the corner of her vehicle’'s passenger sioiet fand rear tire. Although
claimant travels this road to work five days a westle had never seen a piece of
asphalt lying on the road prior to this occasién.a result of this incident, claimant’s
vehicle sustained damage in the amount of $496.76.

The position of the respondent is that it did rténactual or constructive
notice of the condition on W.Va. Route 2. Terryritaj Interstate Supervisor for
respondent in Ohio County, stated that W.Va. R@utea heavily traveled, second
priority road. He testified that he received &pélone call from Wheeling Tunnel
between 8:00 a.m. and 9:00 a.m. on the date afi¢igent notifying him of the loose
piece of asphalt on the highway. Approximatelyrttyefive minutes to one half hour
later, respondent’s crew removed the piece of dsphd patched the hole at this
location. Prior to December 10, 2007, respondé&hndt have notice of the loose
piece of asphalt in this area. Respondent stipsiidiat claimant’s vehicle sustained
damage in the amount of $496.76.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyanklers upon its road#dkins v.
Sims,130 W.Va. 645, 46 S.E.2d 81 (1947). In orderdiollnespondent liable for road
defects of this type, a claimant must prove thgpoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tiespondent had, at the
least, constructive notice of the loose piece phalt which claimant’s vehicle struck.
The Court finds that the defect presented a hatattie traveling public on this
heavily traveled road. Thus, the Court finds resf@mt negligent and claimant may
make a recovery for the damage to her vehicle.

In accordance with the findings of fact and coniduos of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $496.76.

Award of $496.76.

OPINION ISSUED OCTOBER 1, 2009

MONONGAHELA POWER COMPANY dba ALLEGHENY POWER
V.
DIVISION OF CORRECTIONS
(CC-09-0350)

Claimant appearegro se
Charles P. Houdyschell Jr., Senior Assistant AggrrGeneral, for
Respondent.
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PER CURIAM:

This claim was submitted for decision based up@naltegations in the
Notice of Claim and respondent's Answer.

Claimant seeks to recover $1,012.40 for serviced thprovided to
respondent for which it did not receive paymenti@hnt performed emergency
repairs at the Pruntytown Correctional Center oreJid, 2008.

In its Amended Answer, respondent admits the vgliafi the claim as well
as the amount, and states that there were sulffitiads expired in that appropriate
fiscal year from which the invoice could have beard.

In view of the foregoing, the Court is of the opinito and does make an
award to claimant in the amount of $1,012.40.

Award of $1,012.40.

OPINION ISSUED NOVEMBER 13, 2009

MICHELE MERIGO
V.
DIVISION OF HIGHWAYS
(CC-03-0161)

John J. Pizzuti, Attorney at Law, for claimant.
Andrew F. Tarr and Jason C. Workman, Attorneysaat,Lfor Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimant and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. Respondent is responsible for the maintenahd#.ga. Route 27 in
Brooke County, West Virginia.

2. On or around April 2, 2001, Michele Merigo waserating her motor
vehicle on W.Va. Route 27 in Brooke County, Westifiia, when her vehicle struck
a rock that had fallen in the roadway from the el hillside.

3. Ms. Merigo was injured as a result of the aeetcand required medical
treatment for her injuries.

4. Claimant alleges that respondent was nedligdts maintenance of the
portion of W.Va. Route 27 where claimant’s accidecturred.

5. For the purposes of settlement, respondentoadkdges culpability for
the preceding accident.

6. Both the claimant and respondent believe th#iis particular incident
and under these particular circumstances that andeef One Hundred Twenty-Two
Thousand Five Hundred Dollars ($122,500.00) woeld fair and reasonable amount
to settle this claim.

7. The parties to this claim agree that the paymogthe total sum of One
Hundred Twenty-Two Thousand Five Hundred Dollars2@500.00) will be a full
and complete settlement, compromise, and resolofiafi matters in controversy in
said claim and full and complete satisfaction of and all past, present and future
claims the claimant may have against respondesihgrirom the matters described
in said claim.

The Court has reviewed the facts of the claim amdkfthat respondent was
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negligent in its maintenance of W.Va. Route 27 e Tourt finds that One Hundred
Twenty-Two Thousand Five Hundred Dollars ($122,80Qis a fair and reasonable
amount to settle this claim.
Accordingly, the Court is of the opinion to and darake an award in the
amount of One Hundred Twenty-Two Thousand Five Heddollars ($122,500.00).
Award of $122,500.00.

OPINION ISSUED NOVEMBER 13, 2009

SUSAN RENEE FINLEY
V.
DIVISION OF HIGHWAYS
(CC-08-0536)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damageohtoccurred when her
2008 Subaru Legacy struck a hole on I-64 West, lmiemile before the Teays
Valley Exit, in Putham County. Claimant’'s husba@eorge Finley, was the driver
at the time of the incident. 1-64 West is a pubtiad maintained by respondent. The
Court is of the opinion to make an award in tharol for the reasons more fully set
forth below.

The incident giving rise to this claim occurredpproximately 5:15 p.m. on
December 18, 2008. George Finley testified thatwaes driving through a
construction zone on 1-64 West at approximatelyni@s per hour when his vehicle
struck a hole in the road that was between sixgbténches deep. He stated that
there were a series of holes in this area. Thesldrad been shifted due to
construction, and the holes were located near tliteine on the right side of the
road. Mr. Finley stated that he is familiar wittistarea and travels this road on a
daily basis. Although he had previously noticed tiole at this location, he was
unable to avoid it due to the traffic. Mr. Finlstated that the hole formed as a result
of cold weather and traffic, and it had increasedsize over time. Claimant's
damages amount to $1,355.42. Claimant’s insurdedectible at the time of the
incident was $500.00. Claimant also incurred $8MGshipping expenses to obtain
the parts to repair her vehicle and avoid the espef renting a vehicle. However,
the cost for shipping the parts was not coveretdnjinsurance.

The position of the respondent is that it did rténactual or constructive
notice of the condition on 1-64 West. Respondedtrobt present a witness at the
hearing of this matter.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#.dkins v.
Sims130 W.Va. 645,46 S.E.2d 81 (1947). In ordemiol hespondent liable for road
defects of this type, a claimant must prove thspoedent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tlespondent had, at the
least, constructive notice of the hole which claitravehicle struck and that the hole
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presented a hazard to the traveling public. Siheee were a series of holes at this
location, the Court finds respondent negligentugftlaimant may make a recovery
for the damage to her vehicle.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $580.00.

Award of $580.00.

OPINION ISSUED NOVEMBER 13, 2009

GLOCK INC.
V.
DIVISION OF CORRECTIONS
(CC-09-0432)

Claimant appearegro se
John H. Boothroyd, Assistant Attorney General,Resspondent.

PER CURIAM:

This claim was submitted for decision based upa@ndlegations in the
Notice of Claim and respondent's Answer.

Claimant seeks to recover $24.00 for a bench nrahased by respondent.
Claimant has not received payment for this item.

In its Answer, respondent admits the validity of #tlaim as well as the
amount, and states that there were sufficient fexgéred in that appropriate fiscal
year from which the invoice could have been paid.

In view of the foregoing, the Court is of the opinito and does make an
award to claimant in the amount of $24.00.

Award of $24.00.

OPINION ISSUED NOVEMBER 13, 2009

LARRY D. FORD
V.
DIVISION OF HIGHWAYS
(CC-09-0031)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechtoccurred when his
2008 Mercedes Benz struck several holes on I-6dr, thee Teays Valley entrance
ramp, in Putnam County. 1-64 is a public road rteired by respondent. The Court
is of the opinion to make an award in this claim flee reasons more fully stated
below.

The incident giving rise to this claim occurre@pproximately 7:45 p.m. on
January 8, 2009. At the time of the incident,rokant was driving on 1-64 eastbound
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from Teays Valley to Charleston. As he was trangebetween fifty and fifty-five
miles per hour in his right lane of traffic, hishiele struck three holes in the road.
The third hole was approximately four inches de€pe holes were located near the
road’s white edge line. Claimant testified thatWes unable to avoid the holes due
to the traffic. Although claimant travels this tbfrequently, he did not notice these
particular holes prior to the incident. As a részlaimant’s vehicle sustained damage
to its wheel in the amount of $200.87. Claimaim&irance deductible at the time of
the incident was $1,000.00.

The position of the respondent is that it did reténactual or constructive
notice of the condition on I-64. Respondent ditipresent a witness at the hearing.

The well-established principle of law in West Vin@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#dkins v.
Sims,130 W.Va. 645, 46 S.E.2d 81 (1947). In ordetionespondent liable for road
defects of this type, a claimant must prove thsppoedent had actual or constructive
notice of the defect and a reasonable time todakective actionChapmanv. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tiespondent had, at the
least, constructive notice of the condition oftth&d at this location. Since there were
numerous holes in claimant’'s lane of traffic on fheerstate, the Court finds
respondent negligent. Thus, claimant may makeavery for the damage to his
vehicle.

In accordance with the findings of fact and conidos of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $200.87.

Award of $200.87.

OPINION ISSUED NOVEMBER 13, 2009

ROBERT L. ROGERS AND MELISSA J. ROGERS
V.
DIVISION OF HIGHWAYS
(CC-09-0010)

Claimants appearguto se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimants brought this action for vehicle damage&tbccurred when their
2001 Audi struck a hole on County Route 36 as @aimRobert L. Rogers, was
driving in Statts Mills, Jackson County. Countyu®®36 is a public road maintained
by respondent. The Court is of the opinion to makeaward in this claim for the
reasons more fully stated below.

The incident giving rise to this claim occurre@pproximately 8:15 p.m. on
November 12, 2008. At the time of the inciderdjilants were traveling home from
church. Robert Rogers testified that he was dgigiround a curve at between twenty
and twenty-five miles per hour when their vehidieick a hole on the edge of the
pavement. Although the hole had existed at thistion for approximately one
month, Mr. Rogers was unable to avoid it due tooaooming vehicle that was
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traveling in the opposite lane. Melissa Rogertfted that the hole was between nine
and eleven inches deep. As a result of this imtjd#aimants sustained damage to
their vehicle in the amount of $993.05. Sincerkaits’ insurance deductible at the
time of the incident was $500.00, their recoverynisted to that amount.

The position of the respondent is that it did reténactual or constructive
notice of the condition on County Route 36. Mikerldhew, Crew Supervisor for
respondent in Jackson County, testified that CoRpiyte 36 is a second priority road
in terms of its maintenance. Mr. Donohew was matra of complaints regarding this
hole prior to November 12, 2008.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyasklers upon its road#.dkins v.
Sims130 W.Va. 645, 46 S.E.2d 81 (1947). In orderdtolhespondent liable for road
defects of this type, a claimant must prove thsppoedent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tlespondent had, at the
least, constructive notice of the hole which claitsavehicle struck and that the hole
presented a hazard to the traveling public. The sf the hole leads the Court to
conclude that respondent had notice of this camdliti In addition, Mr. Rogers
testified that the hole had existed at this logatar approximately one month. Thus,
the Court finds respondent negligent and claimamay make a recovery for the
damage to their vehicle.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naskaward to the claimants in the
amount of $500.00.

Award of $500.00.

OPINION ISSUED DECEMBER 22, 2009

DONNA KISER, as Administratrix of the Estates of MAN KISER and
MICHEL
KISER, deceased and ROBERT WOODS, individually,
V.
DIVISION OF HIGHWAYS
(CC-06-0238)

James M. Barber, Attorney at Law, for claimants.
Andrew F. Tarr and Jason C. Workman, Attorneysaat,Lfor
Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimants and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. Respondent is responsible for the maintenaht&erstate 64, Cabell
County, West Virginia.

2. Onor about October 23, 2005, Claimant Dons&Ks decedents, Melvin
Kiser and Michael Kiser, and Claimant Robert Woagse involved in an accident
on Interstate 64 near the 15 mile marker in CaBellinty, West Virginia. The
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Claimant’s automobile was struck in the rear ené lractor trailer.

3. The incident occurred approximately 2 milesnfra bridge repair
construction project that Ahern & Associates, Ingas performing for the
Respondent.

4. Melvin and Michael Kiser suffered critical injes and died as a result of
the accident. Robert Woods suffered injuries sodairvical spine and right hip as a
result of the accident.

5. The Claimants allege that the traffic contdainpwas inadequate due to
traffic routinely backing up beyond the furthestrmiag sign of the construction
project. Moreover, Respondent failed to instalufficient number of warning signs
to notify the traveling public of the backup.

6. For the purposes of settlement, Respondent ad&dges culpability for
the preceding incident.

7. Claimant and Respondent believe that in thisquéar incident and under
these particular circumstances an award of $90t@@®bbert Woods; an award of
$300,000 to Donna Kiser, Administratrix of the Estaf Melvin Kiser; and an award
of $610,000 to Donna Kiser, Administratrix of thet&e of Michael Kiser represent
fair and reasonable amounts to settle this claim.

8. The parties to this claim agree that the tetah of $90,000 to Robert
Woods; $300,000 to Donna Kiser, Administratrix leé Estate of Melvin Kiser; and
$610,000 to Donna Kiser, Administratrix of the Estaf Michael Kiser to be paid by
Respondent to the Claimants in Claim No. CC-06-02Bi8be a full and complete
settlement, compromise and resolution of all maftecontroversy in said claim and
full and complete satisfaction of any and all pastl future claims and damages
Claimants may have against Respondent arising frermatters described in said
claim.

The Court finds that Respondent was negligent snniaintenance of
Interstate 64 near the 15 mile marker in Cabellf@guhat Respondent’s negligence
was the proximate cause of the injuries sustaioé&bbert Woods and the deaths of
Melvin and Michael Kiser; and that the amount agreeby the parties is fair and
reasonable.

Award of:

$90,000 to Robert Woods;

$300,000 to Donna Kiser, Administratrix of the Estaf Melvin
Kiser; and

$610,000 to Donna Kiser, Administratrix of the Estaf Michael
Kiser.

OPINION ISSUED DECEMBER 22, 2009

JOHN SCOTT ALLEN
V.
DIVISION OF HIGHWAYS
(CC-07-0149)

Ronald W. Zavolta, Attorney at Law, for claimant.
Andrew F. Tarr and Jason C. Workman, Attorneysaat,Lfor Respondent.

PER CURIAM:
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This claim was submitted to the Court for decisipon a Stipulation entered
into by claimant and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. Respondent is responsible for the maintenancd.8f Route 40 in
Wheeling, Ohio County, West Virginia.

2. Onoraround May 13, 2005, claimant’s houstesaifl damage as a result
of a tree fall. The tree was located adjacent 8. Route 40 within respondent’s
right-of-way.

3. The claimant alleges that said tree was suffefiom decay.

4. For the purposes of settlement, respondémioadedges culpability for
the preceding incident.

5. Claimant and respondent believe that in thisqdar incident and under
these particular circumstances that an award efedm thousand dollars ($19,000.00)
would be a fair and reasonable amount to setttediaim.

6. The parties to this claim agree that thel ttan of nineteen thousand
dollars ($19,000.00) to be paid by respondentgéocthimant in Claim No. CC-07-
0149 will be a full and complete settlement, conngis and resolution of all matters
in controversy in said claim and full and compled¢isfaction of any and all past and
future claims and damage claimant may have agedsgiondent arising from the
matters described in said claim.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of U.S. Route 40 endate of this incident; that the
negligence of respondent was the proximate caustheofdamage sustained to
claimant’s property; and that the amount of the aiges agreed to by the parties is
fair and reasonable. Thus, claimant may make @aegy for his loss.

Accordingly, the Court is of the opinion to and daorake an award in the
amount of $19,000.00.

Award of $19,000.00.

OPINION ISSUED DECEMBER 22, 2009

ROSALIND DRAKE
V.
DIVISION OF HIGHWAYS
(CC-07-0218)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimant and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. On July 10, 2007, claimant’s vehicle struckaekien-off sign post at the
Cottageville intersection in Jackson County.

2. Respondent is responsible for the maintenarictheo road at the
Cottageville intersection.

3. As a result of this incident, claimant’s vebidustained damage to its
bumper and tires in the amount of $643.59. Sihainant’s insurance deductible
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was $100.00, claimant’s recovery is limited to thatount.

4. Respondent agrees that the amount of $106r@e damages put forth
by the claimant is fair and reasonable.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of the road at theagetville intersection on the date of
this incident; that the negligence of respondens tee proximate cause of the
damages to claimant’s vehicle; and that the amofitite damages agreed to by the
parties is fair and reasonable. Thus, claimant male a recovery for her loss.

Accordingly, the Court is of the opinion to and daorake an award in the
amount of $100.00.

Award of $100.00.

OPINION ISSUED DECEMBER 22, 2009

TERESA M. MYERS AND ANTHONY D. MYERS
V.
DIVISION OF HIGHWAYS
(CC-07-0165)

Claimants appearguto se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimants and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. On March 23, 2007, claimants’ 1999 Ford Ese@s damaged when it
struck an uneven surface on the Sugarlands Bridge3t. George in Tucker County
causing damage to their vehicle.

2. Respondent is responsible for the maintenantteedbugarlands Bridge
which it failed to maintain properly on the datetloif incident.

3. As a result, claimants’ vehicle sustained dameagthe amount of
$813.55. Claimants have subsequently sold thechkehiClaimants agree that
$400.00 would be a fair and reasonable amountttie $lis claim.

4. Respondent agrees that the amount of $406r@e damages put forth
by the claimants is fair and reasonable.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of the Sugarlands deridear St. George in Tucker
County on the date of this incident; that the rgagice of respondent was the
proximate cause of the damages sustained to clgsimahicle; and that the amount
of the damages agreed to by the parties is fair@asbnable. Thus, claimants may
make a recovery for their loss.

Accordingly, the Court is of the opinion to and dawake an award in the
amount of $400.00.

Award of $400.00.

OPINION ISSUED DECEMBER 22, 2009
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STACY ARMSTRONG
V.
DIVISION OF HIGHWAYS
(CC-08-0469)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damageohtoccurred when her
vehicle struck a hole on the edge of East DailegdRa Dailey, Randolph County.
East Dailey Road is a public road maintained bypeoadent. The Court is of the
opinion to make an award in this claim for the caesmore fully stated below.

The incident giving rise to this claim occurred ©aotober 21, 2008. The
speed limit on East Dailey Road is thirty miles peur. At the time of the incident,
claimant was driving at approximately thirty milesr hour or less around a curve
when her vehicle struck a hole located on the edgee road. Claimant stated that
her vehicle drifted towards the berm due to the tyroad curves in this area.
Claimant travels this road on a daily basis antédtthat the hole had been there for
at least two months prior to the incident. As sute claimant’s vehicle sustained
damage to its wheel, tire, strut, and the vehideded to be re-aligned, totaling
$335.28. Claimant’s insurance deductible was $BDO.

The position of the respondent is that it did reténactual or constructive
notice of the condition on East Dailey Road. RagthV. Yeager, Highway
Administrator for respondent in Randolph Countgtifeed that East Dailey Road is
between a second and a third priority road in teshits maintenance. Mr. Yeager
testified that respondent did not receive compaiegarding the condition of the road
prior to this incident.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyeaklers upon its road#dkins v.
Sims,130 W.Va. 645,46 S.E.2d 81 (1947). In ordeidionespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat liespondent had, at the
least, constructive notice of the hole on the exfdbe road which claimant’s vehicle
struck and that it presented a hazard to the rayplblic. Since the edge of the road
was in disrepair at the time of this incident, @eurt finds respondent negligent.
Notwithstanding the negligence of the respondbaet(ourt is also of the opinion that
the claimant was negligent since her vehicle dtiftevards the berm even though
there was no oncoming traffic. In a comparativgligence jurisdiction such as West
Virginia, the claimant’s negligence may reduce ar tecovery in a claim. Based on
the above, the Court finds that the claimant’s igegice equals thirty-five percent
(35%) of her loss. Since the negligence of thexdat is not greater than or equal
to the negligence of the respondent, claimant reagver sixty-five percent (65%)
of the loss sustained.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $217.94,

Award of $217.94.
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OPINION ISSUED DECEMBER 22, 2009

BONITA BELL
V.
DIVISION OF HIGHWAYS
(CC-08-0495)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damageohtoccurred when her
1999 Cadillac struck a loose delineator on I-79tNat mile post 22 near Clendenin,
Kanawha County. |-79 North is a public road mamed by respondent. The Court
is of the opinion to make an award in this claimtfee reasons more fully set forth
below. The incident giving rise to this claim oo&d at approximately 2:00 p.m. on
November 5, 2008. I-79 is a paved, four-lane re@l two northbound lanes and
two southbound lanes. The speed limit is severigsmper hour. At the time of the
incident, claimant was traveling to her home in gersville. Claimant testified that
she was driving between sixty-five and seventy snpjer hour when her vehicle
struck a loose delineator on the road. The deimeavhich serves as a reflector
between the two northbound lanes of traffic, wasgyunattached from the road’s
surface. After the incident, claimant pulled oterthe side of the road. Two of
respondent’s employees slowed down traffic andpstdpo help the claimant. As a
result, claimant’s vehicle sustained damage tleftgear tire and rim in the amount
of $240.40.

The position of the respondent is that it did retéhactual or constructive
notice of the condition on I-79 North. Respondaidt not present a witness at the
hearing.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#.dkins v.
Sims130 W.Va. 645, 46 S.E.2d 81 (1947). In ordeidid hespondent liable for road
defects of this type, a claimant must prove thspoedent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tiespondent had, at the
least, constructive notice of the delineator widlgimant’s vehicle struck and that it
presented a hazard to the traveling public. TimesCourt finds respondent negligent
and claimant may make a recovery for the damagertaehicle.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $240.40.

Award of $240.40.

OPINION ISSUED DECEMBER 22, 2009
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LARRY J. BOUGHNER AND BRENDA L. BOUGHNER
V.
DIVISION OF HIGHWAYS
(CC-08-0121)

Claimants appearguto se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimants brought this action for vehicle damage&tvbccurred when their
2002 Pontiac Grand Prix struck a hole while claim@renda L. Boughner was
driving on State Route 31, approximately two milesn Williamstown, in Wood
County. State Route 31 is a public road maintalmetespondent. The Court is of
the opinion to make an award in this claim for tbasons more fully stated below.

The incident giving rise to this claim occurre@pproximately 6:45 p.m. on
March 12, 2008. State Route 31 is a paved, twe+aad with a center line and edge
lines. The speed limit is fifty-five miles per houMs. Boughner testified that at the
time of the incident she was driving at less th#tp-five miles per hour, traveling
from her home to church. Ms. Boughner stated tinate was a truck traveling
around a curve from the opposite direction that maer the center line and which
protruded onto her lane of travel. When she maseaher vehicle to the right to
provide space between her vehicle and the truckdtecle struck the hole. The hole
was approximately twelve inches long, twelve inchigke, and it extended inside the
road’s white edge line. Ms. Boughner stated thaffsst noticed the hole at least two
weeks prior to this incident but did not report thae’s existence to respondent
before her vehicle struck it. After the incidesthe reported the hole to the
Williamstown 911 and to the respondent. As a testithe incident, claimants’
vehicle sustained damage to its tire ($55.77),(#i254.13), and the tires needed to
be re-aligned ($42.39), totaling $352.29. Claireainsurance deductible at the time
of the incident was $500.00.

The position of the respondent is that it did reténactual or constructive
notice of the condition on State Route 31. Steaes@n, Highway Administrator for
respondent in Wood County, testified that he isiliamwith State Route 31 and
stated that it is a high priority road in termstefmaintenance. He testified that State
Route 31 is a curvy road that is approximately tyéeet wide. Although Mr. Carson
was the Parkersburg Interstate Supervisor at e df this incident, he currently is
responsible for maintaining respondent’s recordgVimod County. According to
respondent’s records, respondent did not receirgtzonts regarding the condition
of the road prior to the date of this incident. spendent's DOH12, a record of
respondent’s work activity, indicates that respanidhed patched the road with cold
mix on March 14, 2008.

The well-established principle of law in West Vin@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#dkins v.
Sims,130 W.Va. 645, 46 S.E.2d 81 (1947). In ordedio hespondent liable for road
defects of this type, a claimant must prove thgpoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tliespondent had, at the
least, constructive notice of the hole which claitsa vehicle struck and that it
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presented a hazard to the traveling public. Theasithe hole and its location on the
travel portion of the road lead the Court to codelthat respondent had notice of this
hazardous condition. Thus, there is sufficientlerce of negligence upon which to
base an award. Notwithstanding the negligencbeféspondent, the Court is also
of the opinion that the driver was negligent sishe was aware of the condition on
the road for at least two weeks prior to this iecidand did not notify respondent.
In a comparative negligence jurisdiction such assWWéirginia, the claimant’s
negligence may reduce or bar recovery in a claddased on the above, the Court
finds that the driver’s negligence equals ten-par¢E0%) of claimants’ loss. Since
the negligence of the driver is not greater tharequal to the negligence of the
respondent, claimants may recover ninety-percéd#o]f the loss sustained.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $317.07.

Award of $317.07.

OPINION ISSUED DECEMBER 22, 2009

GARY R. FLING AND TRACY A. FLING
V.
DIVISION OF HIGHWAYS
(CC-08-0156)

Claimants appearguto se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

This claim was submitted to the Court for decisipon a Stipulation entered
into by claimants and respondent wherein certaitsfand circumstances of the claim
were agreed to as follows:

1. Atapproximately 6:00 a.m. on March 20, 2008insants were traveling
in their 1998 Honda Civic in the center lane of Stineet in Parkersburg, Wood
County, when their vehicle struck two holes in tbad.

2. Respondent is responsible for the maintenahé&thoStreet which it
failed to maintain properly on the date of thisident.

3. As a result, claimants’ vehicle sustained dameagthe amount of
$998.33. Claimants’ insurance deductible was $XB0Thus, claimants’ recovery
is limited to that amount.

4. Respondent agrees that the amount of $256r@e damages put forth
by the claimants is fair and reasonable.

The Court has reviewed the facts of the claim amdkfthat respondent was
negligent in its maintenance of 5th Street on thée dof this incident; that the
negligence of respondent was the proximate caugheotlamages sustained to
claimants’ vehicle; and that the amount of the dgesagreed to by the parties is fair
and reasonable. Thus, claimants may make a rectuetheir loss.

Accordingly, the Court is of the opinion to and darake an award in the
amount of $250.00.

Award of $250.00.
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OPINION ISSUED DECEMBER 22, 2009

MELVIN R. HYRE
V.
DIVISION OF HIGHWAYS
(CC-08-0405)

Claimant appearegro se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechhoccurred when his
2005 Ford 500 struck a hole on River Road, deséghas County Route 26/1, in
Webster County. County Route 26/1 is a public roathtained by respondent. The
Court is of the opinion to make an award in theiral for the reasons more fully
stated below. The incident giving rise to thisimlaccurred at approximately
5:00 p.m. on August 16, 2008. County Route 264 @me-lane, unmarked asphalt
road. At the time of the incident, claimant wagureing from taking his
granddaughter to Whittaker Falls to have her seigiures taken by the waterfalls.
Claimant was driving at between fifteen and twemiles per hour on County Route
26/1 when his vehicle struck a hole in the roathirant testified that there were a
series of holes in this area, and he was uncestaich hole caused the damage to his
vehicle. Claimant stated that he had not drivetharoad for at least twenty years.
As a result of this incident, claimant’s vehicles&ined damage to its tire in the
gmount of $111.25. Claimant’s insurance deducable time of this incident was

250.00.

The position of the respondent is that it did retdhactual or constructive
notice of the condition on County Route 26/1. \&nt Cogar, Highway
Administrator for respondent in Webster Countytifiesl that he is responsible for
the maintenance of approximately 500 miles of raadim this area. He stated that
approximately twenty-two employees assisted inrtfaéntenance of the roads in
Webster County at the time of the incident. Mrg@&otestified that he is familiar
with the area where claimant’s incident occurred atated that it is near the
Randolph County line. He stated that the holékiatlocation are caused by water
falling from the rock cliffs. Mr. Cogar explaingdat County Route 26/1 is a third
priority road in terms of its maintenance. Althbugespondent had received
complaints regarding the condition of County RoR621, Mr. Cogar stated that
respondent must follow the Core Maintenance PHastated that a hole on a higher
priority road would be maintained first.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaeklers upon its road#.dkins v.
Sims130 W.Va. 645,46 S.E.2d 81 (1947). In orderdidlnespondent liable for road
defects of this type, a claimant must prove thspo@dent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat lespondent had, at the
least, constructive notice of the hole which claitigvehicle struck and that the hole
presented a hazard to the traveling public. Siheee were a series of holes in this
area, the Court finds respondent negligent. T¢lagnant may make a recovery for
the damage to his vehicle.
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In accordance with the findings of fact and conidos of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $111.25.

Award of $111.25.

OPINION ISSUED DECEMBER 22, 2009

ROSE ANNA JOHNSON AND RONALD WAYNE JOHNSON
V.
DIVISION OF HIGHWAYS
(CC-08-0225)

Claimants appearguto se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimants brought this action for vehicle damagetvbccurred when their
2002 Pontiac Grand Am GT struck a hole while claitri@ose Anna Johnson was
driving on Walker Road in Wood County. Walker Résd public road maintained
by respondent. The Court is of the opinion to makeward in this claim for the
reasons more fully stated below.

The incident giving rise to this claim occurre@pproximately 5:00 p.m. on
April 2, 2008. At the time of the incident, Ms.hiwon testified that she was driving
home from work when her vehicle struck a hole mrthad. Ms. Johnson stated that
there were a series of holes in this area. Silzémant lives on this road, she travels
it on a daily basis. Although Ms. Johnson was avedithe holes for approximately
one or two months prior to this incident, she did report the holes to respondent
because her husband works as a mechanic for Remportshe stated that the Crew
Supervisor for Wood County also lives on Walker &o8he, therefore, assumed the
Respondent had knowledge of the defective road-#aya result of this incident,
claimants’ vehicle sustained damage to its tire mdin the amount of $258.44.
Claimants’ insurance deductible at the time ofitteedent was $500.00.

The position of the respondent is that it did retdnactual or constructive
notice of the condition on Walker Road. Responda&hhot present a witness at the
hearing.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#.dkins v.
Sims130 W.Va. 645, 46 S.E.2d 81 (1947). In ordemtolhespondent liable for road
defects of this type, a claimant must prove thsgpoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tiespondent had actual
notice of the hole which claimants’ vehicle stragid that it presented a hazard to the
traveling public. Since there were a series oésadalt this location, the Court finds
respondent negligent. Notwithstanding the negligeof the respondent, the Court
is also of the opinion that the driver was negligsimce she could have taken
precautions to avoid the hole at this locationa tomparative negligence jurisdiction
such as West Virginia, the claimant’s negligence meduce or bar recovery in a
claim. Based on the above, the Court finds thatditiver’'s negligence equals ten-
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percent (10%) of their loss. Since the negligesfdbe driver is not greater than or
equal to the negligence of the respondent, claisnargy recover ninety-percent
(90%) of the loss sustained.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion to and does naakaward to the claimants in the
amount of $232.60.

Award of $232.60.

OPINION ISSUED DECEMBER 22, 2009

SHERRY L. POST
V.
DIVISION OF HIGHWAYS
(CC-08-0430)

Claimant appearegro se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimant brought this action for vehicle damagechtoccurred when her
1993 940 Volvo struck a drainage trench on WildRaad in Lewis County. Wildcat
Road is a public road maintained by respondene Qdurt is of the opinion to make
an award in this claim for the reasons more fullyed below.

The incident giving rise to this claim occurre@pproximately 2:00 p.m. on
August 22, 2008. Wildcat Road is a dirt road waitte and a half lanes of traffic. At
the time of the incident, claimant was taking hem swimming at a nearby river.
Claimant testified that she was driving at appraatity ten miles per hour when her
vehicle struck a drainage trench in the road. ffeech was approximately eight
inches wide and six inches deep. Claimant tedtifiat she noticed two or three other
trenches located on this road. She stated thé&ishéme she had driven on this road
was the year prior. As a result of this incidefajmant’s vehicle sustained damage
in the amount of $884.04. Claimant had liabilitgurance only.

The position of the respondent is that it did retéanotice of the condition
on Wildcat Road. Jason Hunt, Assistant Mainten&rggneer in Lewis and Gilmer
counties, testified that Wildcat Road is a low ptiodirt road. He stated that
respondent maintains this road approximately orezeypar. He testified that the
drainage trench was not placed at this locationrdgpondent. He stated that
respondent did not have notice of the work that pexformed on this road.

The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaeklers upon its road#.dkins v.
Sims130 W.Va. 645,46 S.E.2d 81 (1947). In orderidlnespondent liable for road
defects of this type, a claimant must prove thspo@dent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways,16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat lespondent had, at the
least, constructive notice of the drainage trenbltivclaimant’s vehicle struck and
that it presented a hazard to the traveling puldlitus, there is sufficient evidence of
negligence to base an award. Notwithstanding ¢lggigence of the respondent, the
Courtis also of the opinion that the claimant wagligent since she could have taken
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precautions to avoid this hazard. Claimant cowddehfurther reduced her speed
based on the road conditions. In a comparativégege jurisdiction such as West
Virginia, the claimant’s negligence may reduce ar tecovery in a claim. Based on
the above, the Court finds that the claimant’s igegice equals forty-percent (40%)
of her loss. Since the negligence of the clain@nbt greater than or equal to the
negligence of the respondent, claimant may recsix¢y-percent (60%) of the loss

sustained.

In accordance with the findings of fact and coniclos of law stated herein
above, the Court is of the opinion to and does naakaward to the claimant in the
amount of $530.43.

Award of $530.43.

OPINION ISSUED DECEMBER 22, 2009

RUSSELL G. SWECKER AND WANDA L. SWECKER
V.
DIVISION OF HIGHWAYS
(CC-08-0454)

Claimants appearguto se
Jason C. Workman, Attorney at Law, for Respondent.

PER CURIAM:

Claimants brought this action for vehicle damage&tbccurred when their
2004 Chevrolet Cavalier struck an uneven surfacghenberm of Corridor H,
designated as US Route 33, near Elkins, Randolpimt@o US Route 33 is a public
road maintained by respondent. The Court is obfirion to make an award in this
claim for the reasons more fully stated below.

The incident giving rise to this claim occurreduard noon on September 15,
2008. US Route 33 is a paved, four-lane highwalk wo lanes traveling in each
direction. The speed limit on US Route 33 is sfitg miles per hour. At the time
of the incident, Russell Swecker testified thateiméered onto US Route 33 from
Crystal Springs and was proceeding in the left lainketween fifty-five and sixty
miles per hour. Since there was traffic behind,Hifn. Swecker maneuvered his
vehicle over to the right lane of traffic. Mr. Seker was driving near the edge of the
road, and his tires left the roadway and struckieven surface on the berm. Ms.
Swecker, who was a passenger in the vehicle,itabtifiat there was a drop-off of
approximately eight inches between the road surdiacethe berm at this location.
The stretch of uneven surface was approximatelyfieet long. As a result of this
incident, claimants’ vehicle sustained damage ttives, two rims, and two wheel
covers in the amount of $490.59. Claimants’ insaeadeductible was $500.00 at the
time of the incident.

The position of the respondent is that it did retdnactual or constructive
notice of the condition on US Route 33. Lewis Bar@er, Transportation Crew
Supervisor for respondent, testified that he ipoesible for maintaining Corridor H.
He testified that Corridor H is a high priority tha The DOH 12, a record of
respondent’s daily work activity, indicates thadgendent patched the drop- off on
the berm with cold mix on September 16, 2008. Rdthis incident, respondent did
not have notice of the condition of the berm at thcation.
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The well-established principle of law in West Vi@ is that the State is
neither an insurer nor a guarantor of the safetyaaklers upon its road#dkins v.
Sims,130 W.Va. 645, 46 S.E.2d 81 (1947). In ordetio lnespondent liable for road
defects of this type, a claimant must prove thspoadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapmanv. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat tiespondent had, at the
least, constructive notice of the condition of bHeem at this location. The drop off
onto the berm created a hazard to the travelingaib this high priority road. Thus,
there is sufficient evidence of negligence to baseaward. Notwithstanding the
negligence of the respondent, the Court is alsth@fopinion that the driver was
negligent in traveling too close to the edge ofrtied. In addition, Mr. Swecker was
not forced onto the berm by traffic. In a compaeahegligence jurisdiction such as
West Virginia, the negligence of a claimant mayueor bar recovery in a claim.
Based on the above, the Court finds that the dsvergligence equals ten-percent
(10%) of the claimants’ loss. Since the negligesfte driver is not greater than or
equal to the negligence of the respondent, claisnargy recover ninety-percent
(90%) of the loss sustained.

In accordance with the findings of fact and coniclns of law stated herein
above, the Court is of the opinion that the claiteamould be awarded the amount
of $441.54.

Award of $441.54.

OPINION ISSUED DECEMBER 22, 2009

ROBERT C. WRIGHT AND KIMBERLY S. WRIGHT
V.
DIVISION OF HIGHWAYS
(CC-08-0243)

Claimants appearguto se
Andrew F. Tarr, Attorney at Law, for Respondent.

PER CURIAM:

Claimants brought this action for vehicle damage&etbccurred when their
2007 Chevrolet Cobalt struck a rock that was embddd Narrow Gauge Road,
designated as County Route 3/19, in Wood Countyun@/ Route 3/19 is a public
road maintained by respondent. The Court is obfirion to make an award in this
claim for the reasons more fully stated below.

The incident giving rise to this claim occurre@pproximately 1:00 p.m. on
April 24, 2008. County Route 3/19 is a narrow,-tenee dirt road. At the time of the
incident, Mr. Wright was driving and Ms. Wright wagpassenger in the vehicle. As
they were traveling to the cemetery at less thamiiges per hour, their vehicle struck
a rock that was embedded in the road. Mr. Wrightified that he is familiar with
this road, but he usually drives on it with hiscku Mr. Wright contends that
respondent should have graded the road. As atrekthis incident, claimants’
vehicle sustained damage to its oil pan in the amofi$529.76. Since claimants’
insurance deductible was $500.00 at the time sfititident, their recovery is limited
to that amount.
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The position of the respondent is that it did retéactual or constructive
notice of the condition on County Route 3/19. Taspondent did not present a
witness at the hearing.

The well-established principle of law in West Vin@ is that the State is
neither an insurer nor a guarantor of the safetyanklers upon its road#.dkins v.
Sims,130 W.Va. 645, 46 S.E.2d 81 (1947). In orderdtolhespondent liable for road
defects of this type, a claimant must prove thspoeadent had actual or constructive
notice of the defect and a reasonable time todakective actionChapman v. Dep't
of Highways16 Ct. Cl. 103 (1986).

In the instant case, the Court is of the opinicat liespondent had, at the
least, constructive notice of the rock that wasedded in the road which claimants’
vehicle struck and that the rock presented a hapatte traveling public. Thus, the
Court finds respondent negligent and claimants malke a recovery for the damage
to their vehicle.

In accordance with the findings of fact and conidos of law stated herein
above, the Court is of the opinion to and does naakaward to the claimants in the
amount of $500.00.

Award of $500.00.

OPINION ISSUED DECEMBER 22, 2009

DISKRITER INC.
V.
DEPARTMENT OF HEALTH AND
HUMAN RESOURCES
(CC-09-0498)

Edwin J. Hull, Attorney at Law, for claimant.
Joshua R. Martin, Assistant Attorney General, fespondent.

PER CURIAM:

This claim was submitted for decision based upenaltegations in the
Notice of Claim and respondent's Answer.

Claimant seeks payment in the amount of $69,01¥d@5 medical
transcription outsourcing services provided at tbguest of Welch Community
Hospital.

In its Answer, respondent admits the validity of #tlaim as well as the
amount, and states that there were sufficient faxgéred in that appropriate fiscal
year from which the invoice could have been paid.

In view of the foregoing, the Court is of the opinito and does make an
award to claimant in the amount of $69,011.05.

Award of $69,011.05.

OPINION ISSUED DECEMBER 22, 2009

JAMES D. AMICK
V.
DIVISION OF HIGHWAYS
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